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GERMAN TRADE ASSOCIATIONS 
FRITZ DEMUTH: 


HE tendency to form associations has always been strong 

in Germany because it is deeply rooted in a common 

peculiarity of the German national character: the inher- 
ent leaning toward union and organization as manifested in the 
course of centuries by a great variety of co-operative forms. Be- 
yond purely economic purposes, the desire for organization must 
be considered as an essential trait of the German mind. Seen from 
a historical point of view, Germany is divided into two parts: the 
country of old culture in the west, including Lower Saxony, West- 
phalia, the Rhineland, and Southern Germany, and the new terri- 
tory in the east, which has been Germanized after a struggle of 
centuries with a predominantly slavic population. Prussia, the 
leading state in Germany since about the middle of the eighteenth 
century, shows in her characteristic aspects eastern determinants. 
Even her name comes from the province farthest east, from that 
part which is identical with the old country of the knights of the 
Teutonic order. Here generations of German knights after the 
close of the Crusades in the Near Orient fought stubbornly and 
successfully for the expansion of Christianity and Germanic cul- 
ture. Eastern Germany is colonial territory. Colonization requires 
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thorough discipline and organization. The masses of the indige- 
nous population had to be educated, trained, and adjusted by 
only a few conquerors. German officialdom, with its excellent 
qualities, though partly given to too much formalism, is the most 
impressive outward appearance of the German colonial character. 
Kant’s “categorical imperative,’”’? which commands “to act as if 
the maxim of our action were to become by our will a universal 
law of nature,” is the sublime spiritual achievement of this men- 
tality. Germanism and order and discipline are closely related 
concepts. The majority of German business men feel happy only 
when they belong to an organization. 

The German trade associations experienced a period of tre- 
mendous expansion during the war of 1914-18. If before the war 
the economic development was relatively simple and successful— 
that is to say that the individual who knew how to fight generally 
found his way without the support of a strong organization—and 
if the majority of German employers adhered to the doctrine of 
laissez faire, the situation changed abruptly during the war. Little 
remained of a free economy. Owing to Germany’s dependence on 
imports, which have to furnish nearly all industrial raw materials, 
and as a result of the blockade by the hostile powers, the available 
market shrunk to the utmost. The supply of raw materials on 
hand, or what could be smuggled through the blockade, required 
the most economical disposition in order to guide it to the proper 
channels and to secure continuance of work for the greatest possi- 
ble number of enterprises. In addition, it must be stated that the 
changing of the entire production for war purposes could not have 
been accomplished in a free economy. Thus as a necessary conse- 
quence the organization of the import trade in large self-governing 
bodies was begun and, beyond that, also a far-reaching planning of 
production and distribution. 

All enterprises which wanted to get their share of the available 
raw materials and of war orders were compelled to join these new- 
ly formed organizations, which, as a rule, had the legal character 

? TRANSLATOR’S Note.—Cited from Kant’s Critique of Practical Reason and 
Other Works on the Theory of Ethics, trans. Thomas Kingsmill Abbott (4th rev. ed.; 
London, 1889), p. 39. For all three formulations of the “categorical imperative,” see 
ibid., pp. 47 and 49. 
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of trade associations. Firms, which up to then, by reason of ex- 
pediency, or for the sake of individual freedom, had stayed out- 
side the associations, were now forced to join them. New associa- 
tions were formed in trades in which they were unknown before. 

The grave difficulties which Germany had to meet in the years 
after the close of the war, when the blockade of industry and food 
supply was continued, stimulated new and strengthened existing 
organizations. When conditions finally improved, the associations 
had become so strong that membership became a universal habit 
of those concerned. The decade after the war, therefore, has been 
decidedly a boom period for trade associations. This develop- 
ment fits logically into the picture the German economic body 
presents as a whole during this time: repression of individual ac- 
tivity in favor of team work. 

The constitutional changes in Germany after the war were of 
major importance for the development of associations. Before the 
war the government was mainly in the hands of an officialdom 
which fell heir to the sovereign power of the absolute kings, who, 
following the trend of the time, had relinquished voluntarily part 
of their sovereignty. In pre-war Germany, the influence of the 
parliament was relatively small. The resulting conditions were all 
the more bearable because the ruling officials, with few exceptions, 
constituted in general a just and independent administration. 
After the war Germany was democratized to a degree not known 
elsewhere. Suffrage was extended to men and women of twenty 
years of age, parliamentary rule was established unrestrictedly. 
There remained very little power besides the parliament which 
could act ipso ture and independently. In the Reich, as well as in 
the confederate states, the power rested in an elected chamber of 
deputies, not controlled, as in other democracies of the world, by 
an upper house. 

Of an equally new type were the men now called to the helm. 
The task of government was extremely difficult for the deputies as 
well as for the members of the cabinet, who had to change over- 
night from entirely different occupations to their responsible po- 
litical positions. No wonder that such men felt the need of making 
their legislative and administrative work more efficient and more 
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lasting by seeking the expert advice of representatives of the 
various trades and professions. 

In the first years after the war the professional associations of 
the working class, the trade-unions, became dominant in this re- 
spect, because of the fact that the masses, which were represented 
by them, had inherited the power when the political change oc- 
curred. Under these circumstances the employers were vitally in- 
terested in counterbalancing this influence. The necessity that 
the employers’ associations should gain in prestige and influence 
became obvious and a matter of great importance. Before the 
war the activities of the associations, aside from the domain of 
private business, consisted in the main of making suggestions with 
regard to major legislative projects and of rendering occasionally 
an opinion pertaining to administrative problems. They did not 
influence to any marked degree legislative details and technical- 
ities. All this is changed now. Prior to the launching of any im- 
portant legislative action as well as to the inauguration of impor- 
portant administrative measures, the various government agen- 
cies now consult the respective associations of employers and em- 
ployees. These associations co-operated in examining the bills and 
the corresponding executive regulations in their inception as well 
as at all subsequent stages. Regular meetings on nearly every 
topic of importance were held in the ministries. The official who 
drafted a bill would explain why he gave the regulation its pres- 
ent form. The whole matter would be discussed and forthcoming 
objections taken into consideration while the bill received its final 
shape before its transmittal to the parliament. To talk of a rule 
of employers’ associations and trade-unions in Germany over- 
estimates certainly their co-operation, but, on the other hand, 
these organizations, though formally restricted, have developed in 
practice into a recognized integral part of the government. Such 
success was bound to promote the idea of “organization” among 
the interested persons and firms. It had become a matter of high- 
est personal prestige as well as of vital interest to make one’s own 
organization powerful because its success brought very tangible 
advantages with respect to taxes, tariff, etc. 

A noteworthy political theory, supported mainly by the radical 
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parties (of the right), obtained its fundamental arguments by re- 
ferring to the interrelationship of government and professional 
organizations. Its aim was to delegate the power of the state defi- 
nitely to professional organizations, as represented by the associa- 
tions described above, and to abrogate the parliaments of univer- 
sal suffrage, because, allegedly, they do not meet the requirements 
for the diversity of present-day political and economic life. Sup- 
posedly this is due to the narrow interests of the elected repre- 
sentatives and to the relatively widespread primitiveness of opin- 
ion which governs the imagination of the voters and thereby of 
the parliaments. Nothing definite can be said about this move- 
ment. It does not seem probable that it will be successful. It 
finds, however, strong support among intellectuals and has fo- 
cused much attention upon the existing professional associations. 

The German passion for organizing could not be satisfied with 
a state of affairs in which the government and its different agen- 
cies dealt individually with each local organization. This would 
have meant an unbearable waste and burden of work, and so it 
had to be remedied. Consequently, it became the custom on the 
part of the government to negotiate, as a rule, with the central 
organizations only. This procedure led to a concentration of 
forces and, thereby, to a considerable increase of the power of the 
associations. 

What is the character of these central organizations? There are 
various types of employers’ associations. On the one hand, we 
have the compulsory employers’ associations under the statute 
law, and, on the other hand, the voluntary professional associa- 
tions. Organizations under statute law are the chambers of com- 
merce and industry, chambers of agriculture, and chambers of 
crafts. The members of a trade are assigned to these chambers 
according to law and contributions to their support are obligatory. 
Voluntary organizations exist in industry, wholesale and retail 
trade, banking, transportation, insurance, agriculture, and crafts. 

The chambers had central organizations at all times, where 
common interests were discussed and, if necessary, regulated. 
Such central organizations are the Deutsche Industrie and Han- 
delstag (Congress of German Industry and Commerce), the 
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Deutsche Landwirtschaftsrat (German Agricultural Council); and 
the Deutsche Handwerkskammertag (Congress of German Cham- 
bers of Crafts). These three were officially recognized as central 
organizations. On the part of the employers they were supple- 
mented by the Reichsverband der Deutschen Industrie (Federal 
Association of German Industry), the Reichsverband des Deut- 
schen Gross- und Uberseehandels (Federal Association of German 
Wholesale and Foreign Trade), the Hauptgemeinschaft des Deut- 
schen Einzelhandels (Central Association of the German Retail 
Trade), the Centralverband des Deutschen Bank- und Bankier- 
gewerbes (Central Association of German Banks and Bankers), 
the Reichsverband der Privatversicherungen (Federal Association 
of Private Insurance Companies), and similar representations of 
agriculture and crafts. 

In all fundamental deliberations concerning the general wel- 
fare, the government now sought the council of representatives of 
these central organizations. These, in turn, delegated their ex- 
perts and discussed the matter with affiliated associations which 
were most affected by projected legislative measures and best 
fitted to judge them. 

The topmost part of this structure is an overhead organization 
of all participants of German economic life, the Reichswirtschafts- 
rat (Federal Economic Council), the purpose of which is to func- 
tion as the central organ for the German professional associations. 
The constitution of 1919 had already provided in principle for the 
formation of this Federal Council. As the Reichstag did not agree 
on the definite composition of this body, its convocation took 
place not by law but by federal ordinance of May 4, 1920, in a pre- 
liminary form. Despite the number of years which have elapsed 
since its inauguration, the preliminary form has not yet been 
changed. The reasons for this may be found in the difficulty of 
harmonizing the various controversial opinions, and in a certain 
jealousy of the Reichstag toward this parliamentary organization, 
although the latter is less important and its responsibilities lim- 
ited. There were several attempts made to give the Federal Eco- 
nomic Council definite form. A bill which was meant to accom- 
plish this end was shelved on the occasion of the dissolution of the 
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Reichstag in March, 1928. A new bill to settle this question has 
not yet been introduced. In spite of that, the Council rests upon 
a secure legal basis, whereas the central associations owe their 
existence merely to custom and practice. The Council is com- 
posed of 326 members, representatives from the professional asso- 
ciations of agriculture and forestry, truck farming, fishery, indus- 
try, commerce, banking and insurance, transportation, enter- 
prises under public ownership, crafts, consumers, civil service, 
private employees, and professions. These are experts from the 
various sections of the country designated by the federal govern- 
ment. Representatives of employers and employees are equal in 
number both with regard to the membership of the whole Coun- 
cil, as well as within its different groups. The right of naming rep- 
resentatives rests with the central professional associations. The 
Federal Economic Council must be heard in an advisory capacity 
on fundamentally important bills pertaining to social, economic, 
and financial policies, before those bills are introduced to the 
Reichsrat (Federal Council) and the Reichstag. The Federal Eco- 
nomic Council has the right also, although today still restricted, to 
take the initiative in proposing legislative measures. The influ- 
ence which the Federal Economic Council was able to exercise was 
checked in the first years of its existence by the fact that two- 
thirds of its members, that is to say, employers and employees, 
disagreed rather strongly. The decision, therefore, was always 
with the remaining third, which was composed of neutrals, econ- 
omists, scholars, consumers, etc. These neutrals were the masters 
of the situation, for, depending on their vote in favor of either the 
employers or the employees, a majority vote could be obtained. 
Employers and employees gradually realized that this procedure 
was only a way of defeating each other. Divergent opinions be- 
came reconciled to some extent, a fact which led, in the case of 
social policies, to a real appeasement of old differences far beyond 
the scope of the work of the Federal Economic Council. As a rule, 
today the resolutions of this body are adopted unanimously. This 
is made possible only by both factions coming very often to a diffi- 
cult compromise. If the resolutions are adopted unanimously, the 
federal government and the Reichstag as the final arbitrators will 
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give them adequate attention. The representation in the Federal 
Economic Council has become an essential prerogative of the as- 
sociations which delegate the employer and employee members. 
Owing to the unwieldy nature of a large assembly, the delibera- 
tions today do not take place in plenary session but are referred to 
committees of which the following three are in charge of the main 
work: the committees on economic, financial, and social policy. 
Besides these three committees, a central committee has been 
organized recently with the purpose of dealing with especially 
urgent and important subjects. Very often the resolutions are pre- 
pared by subcommittees. 

The co-operation existing in the Federal Economic Council, as 
well as the realization that opposing one another tended only to 
weaken the influence of the associations, prompted the central em- 
ployers’ associations to a uniting of forces. As circumstances de- 
mand, they meet for the discussion of fundamental problems and 
afterward make public their opinions, always mutually agreed 
upon. Without such agreements the government could give only 
one-sided hearing to individual associations such as those of in- 
dustry, wholesale or retail trade, compare their opinions, and 
adopt the one which is most convenient for the government. If 
the central associations act in union, it becomes difficult for the 
government as well as for the Parliament to disregard their wishes. 
Who would dare to antagonize business and industry as a whole, 
even if it represents the employers’ side only, with its direct and 
indirect control of deputies and newspapers and other means of 
influencing public opinion? Co-operative action produces—apart 
from considerations of political power—general positive results 
also, in so far as it smooths differences and brings the national 
welfare more to the forefront than would be the case in dealing ex- 
clusively with one particularly interested association. Instead of 
a convenient slogan, economic insight gets the upper hand. 

The professional associations organized under the statute law 
give attention to economic subjects of general interest to the pro- 
fessions they represent. They are supposed to deal with prob- 
lems not pertaining to private business. They are directed to act 
as experts for federal, state, and city governments and to prepare 
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bills to be submitted to the parliaments. In addition to these 
duties, they perform certain self-governing activities which are 
defined differently by the various chambers, the significance of 
which will be discussed later. In order to make clear the general 
nature of the work which the chambers have to perform according 
to the law, it may be mentioned, for example, that they are bound 
to inform the courts concerning the customs and usages of com- 
merce. They must refuse to give legal opinions to private firms 
or persons unless the communication consists merely of a copy of 
an opinion formally rendered by a court. If the chamber were al- 
lowed to render opinions to private persons, it would become prej- 
udiced, so the lawmaker contends, and not be able to appear as an 
impartial expert before the court. This impartiality, therefore, 
must be safeguarded. Among the chambers, those for industry 
and commerce are the oldest. Quite a number of them have been 
in existence for more than one hundred years. Chambers of agri- 
culture and crafts were organized considerably later. The organi- 
zation of chambers of commerce originated in France and came in 
the wake of the Napoleonic administration to Germany, where 
commercial corporations, guilds, etc., often incorporated the new 
ideas and changed into chambers of commerce. The chambers of 
industry and commerce serve the interests of industry, commerce, 
banking, insurance, and transportation in their districts. Up to 
the time of the war they were called “chambers of commerce,” in 
accordance with the predominance of commerce at the time of 
their birth. The change of name into “chambers of industry and 
commerce,”’ which occurred after the war, is not merely nominal. 
It signifies that the economic life gravitated gradually toward in- 
dustry, decidedly so during and after the war. This holds true 
especially for the smaller chambers, whose districts are outside 
the metropolitan areas. In Bremen, Hamburg, and Liibeck the 
chambers have preserved the old name. Besides these chambers 
of commerce they have in these cities chambers of trade which 
comprise industry and crafts. Hamburg and Bremen have also 
chambers of retailers. The number of chambers has decreased 
during the last few years. Today we have one hundred and four- 
teen chambers of industry and commerce in Germany. 
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The major task of the chambers is to give expert advice to 
government, parliament, and courts. They enjoy a good reputa- 
tion with respect to this activity. Expert knowledge of the sub- 
ject matter involved characterizes the work of the chambers as 
well as that of the large professional associations. Therefore, the 
opinion of the chamber, when rendered on the basis of real expert 
knowledge, is more of an objective economic statement than a 
biased utterance of a party. Two factors tend to strengthen this 
unbiased attitude. Fees paid to members of the chambers are pre- 
scribed by the law, consequently, no special privileges need be 
accorded to most affluent members. The managing officials of 
the chamber have in most cases the character of state employees 
and are appointed for life; this means that they are independent 
in a way similar to federal or state officials. A summary of the 
activities of the chambers of industry and commerce and of the 
general economic development in their respective districts is of- 
fered in their annual reports. 

The activities of the chambers in their advisory capacity to the 
courts are of great importance. These consist in advising and 
commenting on particular cases, establishing commercial customs 
and usages. The codification of standards for these customs and 
usages has resulted from the work on particular cases. These 
customs and usages supplement the statute law and are, as a rule, 
regarded as tacitly agreed upon even if not so stated, when the 
courts are called upon to interpret a contract. The Berlin Cham- 
ber of Industry and Commerce renders approximately six thou- 
sand opinions a year to the courts. 

Among the activities of self-government which the state has 
transferred to the chambers is the swearing in and examining of 
experts of all kinds. The experts appear also before the courts 
without being sworn in anew and are retained by the professions to 
act as arbitrators in litigations of a private nature. The Berlin 
Chamber of Industry and Commerce has at this time appointed 
and sworn in about twelve hundred experts. Recently a new kind 
of expert activity has gained importance. It is similar to the task 
performed by certified public accountants or chartered account- 
ants in the English-speaking countries. The special job of these 
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accountants will be the compulsory audit of stock companies. 
For the purpose of obtaining custom allowances abroad, the cham- 
bers have to issue official certificates of origin. Furthermore, they 
handle the certifying of bills, the recommending of the issuance of 
passports, etc. They assume a considerable amount of work in the 
interest of import trade by allotting the permits for the purchase 
of foreign exchange. Their work serves as a basis upon which the 
final decision of the governmental agencies and the Reichsbank 
rests. The chambers are in charge of the inspection and adminis- 
tration of the stock exchanges; they maintain vocational schools 
and participate in the administration of port facilities, etc. 

By means of the right of representation, the chambers have 
been for many years closely connected with the various federal 
councils of the railroads, the waterways, and the mail. This con- 
nection affords possibilities for informing and influencing their re- 
spective administration accordingly. The chambers are also ac- 
tive as organs of the federal news system. They scrutinize the in- 
coming diplomatic and consular reports and convey them to the 
parties interested. 

In their capacity of advisers to the revenue departments they 
are of considerable importance with regard to the assessing and 
levying of various taxes. They delegate representatives to the 
committees on income and corporation taxes, on real estate and 
trade taxes, which exist in the revenue departments. They sub- 
mit suggestions for the election of members of the finance courts, 
and they have the right to be heard and to render their opinion 
with regard to essential parts of the community budget. 

Information and advice pertaining to custom duties, freight 
and mailing rates, taxes, etc., given to members play a consider- 
able réle within the scope of their activities. The fact that the 
chambers of industry and commerce cover, at least as far as the 
employers are concerned, the whole economic activity of a certain 
defined district is of outstanding importance. The strength of the 
professional association, on the other hand, lies in the fact that, as 
a rule, they know no local restriction, but generally comprise the 
members of a certain profession within the entire Reich. If the 
judgments of the chambers may be assumed to be more balanced 
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and more objective, the professional associations have the ad- 
vantage of viewing a larger territory. 

In order to prevent a deficiency which might result from this 
situation, the chambers have organized siate and regional com- 
mittees and a federal organization. The state committee of the 
Prussian chambers of industry and commerce and the Bavarian, 
Saxon, Wiirttemberg, Baden, and Hessian Congresses of cham- 
bers of industry and commerce should be mentioned in this con- 
nection. The central organization of the chambers is the Congress 
of German Industry and Commerce (Deutscher Industrie und 
Handelstag), a voluntary organization, which, however, was 
joined by all German chambers of industry and commerce. 

The co-operation between the Congress of German Industry 
and Commerce and the affiliated chambers today is generally 
recognized to be satisfactory. To a very large extent the Congress 
took over the representation of the chambers in their dealings with 
the federal authorities, notwithstanding the right of the chambers 
to express their opinion individually. Their competency with re- 
gard to local problems remained unchallenged. 

Similar to the Congress of German Industry and Commerce, all 
German chambers of agriculture have organized the German Agri- 
cultural Council as their central organization. Here, too, the 
main activity is to represent the profession in problems of a more 
general character before governmental bodies and parliaments, 
the local chambers having more and more curtailed their activ- 
ities in this respect. But numerous tasks remain, pertaining to 
self-government, which the chambers perform in the interest of 
agriculture and forestry. They are rendering valuable service by 
advancing agricultural technique, for example, by founding ex- 
perimental farms and all kinds of scientific institutions. They pay 
much attention to agricultural schools, organize lectures in rural 
districts, and give advice in bookkeeping and tax problems which 
are dealt with in special information bureaus. The chambers 
maintain an excellent press service which, with the aid of the 
radio, brings all important domestic and foreign news pertaining 
to the marketing of agricultural products to the rural population. 

Chambers of crafts have existed in Prussia since 1897. As a 
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rule they are organized to include one governmental district (Re- 
gierungsbezirk). With regard to topics of interest to the profes- 
sion as a whole, the chambers during the last few years have been 
especially active in matters pertaining to bids for contracts, to 
competition of state and municipal enterprises, to opposition 
against unlicensed practicing, to credit facilities and labor law. 
Within the scope of self-government, the chambers are concerned 
primarily with the education of novices in the crafts. Special care 
is given to the regulation of apprenticeship; journeymen and mas- 
ter-examinations conclude the professional training. Advanced 
courses offer an opportunity to perfect craftsmanship. The organi- 
zation of a research institute for the “rationalization” of work- 
shops must be attributed to the initiative of the chambers. 
While no new types of professional organizations have devel- 
oped during the post-war years, this same period shows clearly 
a marked tendency to develop new types of voluntary associa- 
tions. The largest German voluntary employers’ association, the 
Federal Association of German Industry, was founded in 1919, by 
merging the Central Association of German Industrialists with 
the League of Industrialists. The former, founded in 1876, repre- 
sented up to the outbreak of the war the heavy industry. The 
latter, organized to some extent in opposition to the Central Asso- 
ciation of German Industrialists in 1895, comprised manufactur- 
ing. The antagonism between the two associations was focused in 
their attitude toward the tariff, the Central Association favoring 
protection, the majority of the League free trade. The emergency 
of the war had united the two opponents in the War Committee 
of German Industry. This alliance became permanent in the not 
less difficult period after the war. The by-laws of the Federal As- 
sociation of German Industry provide that it shall deal with eco- 
nomic problems in the broadest sense of the word. Members are 
professional associations, regional organizations, and individual 
firms. At present the Federal Association has a membership of 
six hundred and fifty professional associations, very often with 
secondary affiliations and fifteen hundred individual firms. It 
may justly be said that today the Federal Association represents 
nearly without exceptions all branches of the diversified German 
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industry, and it includes many organizations with considerable 
independence of action. But it has become a rule, similar to the 
practice of the central organizations of the chambers organized 
under statute law, that opinions referring to legislative subjects 
are rendered officially in the name of the Federal Association, not 
in the name of affiliates. It is, of course, easy to understand that 
the large and powerful members try to influence these opinions in 
their favor. 


[To be concluded] 











LEGAL CONTROL OF LIFE INSURANCE 
COMPANY INVESTMENTS 
E. T. HALAAS? 


TATE laws as they govern the operations of life insurance 
S companies may be said to deal with two principal phases 
of those operations. On the one hand, laws exist for regu- 
lating primarily the organization and the insurance end of the 
business. On the other hand, legal control is brought to bear on 
the investment activities of the companies. This study is con- 
cerned with the latter. It will therefore consider the motives un- 
derlying such investment control as well as the methods em- 
ployed to effect it. Its principal object, however, is to present the 
attitude of the different states with respect to the suitability of 
different types of securities for life company investment. In ad- 
dition, some attention will be given to the influence that laws 
may have exercised on investment policy, and a final statement 
of more recent tendencies in investment legislation. 

The first control of life company investments dates back to 
1836 when the state of Massachusetts passed a law authorizing 
certain local securities as suitable for the investment of portions 
of the capital of insurance corporations. New York followed in 
1849 by prescribing what investments should be made of the 
capital stock and fixed the amount of that capital stock. In the 
following year Wisconsin enacted a law limiting the investment 
of the capital stock to United States bonds or to mortgage loans 
on real estate in Wisconsin.? Other states followed, so that by the 
end of 1870 eighteen states had laws regulating the investment of 
the capital stock of their life insurance companies. 

Whereas the earlier laws were generally limited to the invest- 
ment of the capital stock, possibly for the reason, as Zartman ob- 
serves, that “it was not known that reserves were necessary,’ 

! Mr. Halaas is a graduate student in the School of Business of the University of 
Chicago. 

2 Act of February 9, 1850. 

3 The Investments of Life Insurance Companies, p. 155. 
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later enactments have shown a tendency to include not only the 
capital, but the reserve and other accumulations as well. At the 
present time only four states limit their regulation to the capital 
or minimum assets of the companies, with no limitations of any 
kind imposed upon the investment of the remaining funds. These 
states are Virginia, North Carolina, Florida, and Alabama. 

One finds in the Massachusetts law a list of authorized invest- 
ments prescribed for three-fourths of the reserves of a life com- 
pany, with the remaining one-fourth plus accumulations exempt 
save for certain limitations regarding the holdings of stock. To 
quote: 

Nothing in this section or in section 63 shall prevent such company from 
investing, or loaning any funds, not required as provided in 63, in any man- 
ner that the directors may determine; provided, that such funds shall not be 
invested in the purchase of stock or evidence of indebtedness prohibited by 
the preceding paragraph, and provided that no loans of such funds shall be 
made to an individual unless it is secured by collateral security.4 


The present extent of legal regulations is evidenced by the fact 
that only two states are without investment laws. These states 
are Rhode Island and South Carolina. Of the forty-eight states, 
then, only six may be said to exercise little or no supervision over 
life company investments. The remaining, save for Massachu- 
setts, regulate by statutory enactment the investment of all the 
funds of insurance companies. 

In view of the more or less extensive regulation which states 
have seen fit to impose, one may reasonably raise the question as 
to its intended object. What did legislators contemplate when 
they instituted regulatory measures applying specifically to in- 
surance company investments? 

When the nature of insurance funds is considered, the principal 
object of investment legislation is apparent. The funds of the 
companies available for investment constitute, in the main, the 
legal reserves held for the purpose of maturing future contracts. 
As such they belong to the policyholders. Then, too, the system 
of legal reserve insurance assumes that accumulated reserves will 
earn a specified rate of interest. Ail contracts are based on this 


4 Acts of 1923, chap. 297, sec. i. 
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assumption. The fact, then, that the reserves of life companies 
belong to the policyholders and the further fact that they must be 
invested to earn a minimum rate of interest suggest the degree of 
responsibility that attaches to their investment. Legislators have 
presumably felt that only certain types of investments could meet 
the rigid requirements imposed on insurance funds. To assure 
that they would be selected in place of others considered less fitted 
for the purpose, definite authorization or limitations, as the case 
might be, were considered essential. Whether or not investment 
managers are competent to exercise investment discretion without 
surveillance is a matter beyond the scope of this article. It is, 
nevertheless, interesting to note in passing that in Great Britain 
practically unlimited discretion in investments is vested in the 
board of directors of the companies. 

To prevent certain practices that may be contrary to public 
policy is clearly another purpose of legal control. Specifically, this 
is exemplified by prohibitions and regulations concerning such ac- 
tivities as underwriting, authorization of investments, and the re- 
ceipt of fees or private profit by officials of insurance companies. 
The nature of such restrictions is illustrated by the following ex- 
tract from the Michigan law: 

No director or officer of an insurance corporation doing business in this 
state shall receive any money or valuable thing for negotiating, procuring, 
recommending or aiding any purchase by or sale to such corporation, nor be 


pecuniarily interested, either as principal, coprincipal, agent or beneficiary, 
in any such purchase, sale or loan.s 


Finally, a third motive is suggested by certain statutes. It ap- 
pears to have as its primary purpose the diversion, by a certain de- 
gree of compulsion, of the insurance funds into specified state or 
local securities. The compulsory investment law of Texas is a case 
in point which requires that three-fourths of Texas reserves be in- 
vested in Texas securities.° Although compulsion of this character 
is absent from the laws of other states, there do exist instances 
where special inducements are set forth whose object is, pre- 
sumably, to cause companies to favor securities of some certain 
locality. The states of Washington, Colorado, Georgia, Idaho, 

5’ Comp. Laws of Mich. (1929), sec. 12306. 6 Tex. Stat., art. 4765. 
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and North Carolina have provisions in their statutes of this kind. 
The law of Washington promises that the premium tax will be re- 
duced to 1 per cent provided that 50 per cent of the assets are in- 
vested in (a) bonds, warrants of Washington, and subdivisions 
thereof; (6) taxable property; and (c) first mortgages on Washing- 
ton real estate.? Colorado is somewhat more generous in that it 
will waive all premium taxes provided certain ‘‘Colorado secur- 
ities’ comprise at least 50 per cent of a company’s portfolio.’ The 
other three states mentioned have made provisions of a similar 
tenor. 

Two types of control are apparent when the individual laws are 
compared. Certain states, notably Connecticut and West Vir- 
ginia, permit companies to invest in all securities not definitely 
prohibited. Another group prohibits companies from investing in 
all securities not definitely authorized. The New York law, which 
has been a model for many states, is an example of this type. The 
rather inflexible character of this method of control has been fre- 
quently criticized. It is held that no law which aims to specify 
investments can adequately cope with the task of continuously 
adjusting itself to the changing standards of the investment mar- 
ket. On the other hand, its proponents claim that conservatism is 
necessary, but that is possible only when the law definitely states 
the commitments which may be entered into. 

Since state laws vary as to what constitute legitimate invest- 
ments, it might be inferred that, since most companies transact 
foreign business, such differentiation as may exist will seriously 
complicate their investment program. Most states, however, gen- 
erally recognize investments of foreign companies which are per- 
mitted by those states in which they are domiciled. 

The states which do attempt to regulate the investments of 
foreign companies fall into two groups, depending on the degree 
of regulation exercised. Those of the first group undertake to regu- 
late the investment of the statutory deposit or of a sum equal to 
the minimum capital required of domestic companies doing the 
same class of business. To illustrate, the Kansas law calls for a 
“deposit in Kansas or with an officer of the United States (if in- 


7 Rem. Stat. (1922), sec. 7071. 8 Comp. Laws (1921), sec. 2486. 
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corporated by United States law) or of state of incorporation, by 
stock companies $100,000, by mutuals $25,000. Both to be in 
‘approved securities.’ ”’? However, since this type of regulation is 
easy to meet, it cannot be said to have any considerable bearing 
on foreign-company investment policy. More serious is the con- 
trol exercised by the second group of states which attempt to regu- 
late the total assets or reserves of foreign companies. The states 
of Michigan, Maryland, Kentucky, and Nebraska specify that 
foreign companies must conform to the rule that their total in- 
vested assets or reserves, as the case may be, be of the general 
character required for similar domestic companies. The Nebras- 
ka law, however, specifies that “securities authorized by law of 
the home state or country of such company may be recognized as 
legal investments, in the discretion of the department of trade and 
commerce.’’?° 
A list of the investments which most states recognize as suit- 

able for insurance funds would include the following: 

1. Real estate mortgages 4. Railroad bonds 

a) Farm mortgages 5. Public utility bonds 
b) Other mortgages 6. Real estate 
2. U.S. government bonds 7. Policy loans 
3. State and municipal bonds 8. Collateral loans 


Investments not so generally permitted are: 


1. Foreign government bonds 3. Leasehold bonds 
2. Industrial bonds 4. Stocks 


Real estate mortgages are permitted as investments for life 
companies in all the states but limited to “improved real estate” 
in sixteen and to a certain portion of the companies’ assets in 
one." Some differences exist as regards the percentage of value 
that may be loaned, this ranging from 50 to 70 per cent with the 
greatest frequency centered at 50 per cent. 

United States government bonds are permitted in all states. 
State and municipal bonds are similarly permitted, but subject to 
certain restrictions in seventeen. Commonly, such restrictions are 

9 Kan. Stat., chap. 231, secs. 40-42. 

% Comp. Stat. of Neb. (1929), sec. 44-311. 

™ Vt. Gen. Laws (1917), sec. 5363. 
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those which apply only to municipalities and which limit invest- 
ments in securities of such issuing units as can show a certain 
minimum population and/or debt to valuation. 

Railroad bonds are allowed in forty-three states, but prohibited 
in Arkansas, Kansas, Maryland, Ohio, and Oregon. Several of 
the states which do permit this type of investment have provided 
certain checks in the form of mortgage and/or prior earning re- 
quirements. 

Public utility bonds occupy a position analogous to railroad 
bonds in acceptability with similar limitations. 

Real estate holdings are permitted in every state with the cus- 
tomary proviso that all holdings must have been acquired for 
business purposes and/or in satisfaction of debts, and that all 
unnecessary real estate shall be disposed of within a specified peri- 
od, usually five years. 

The fact that the earnings from real estate are relatively low 
would cause legislation of this kind to appear superfluous. One 
would assume that investment management need not be cau- 
tioned in this regard. However, the possibility of companies spec- 
ulating in land looms as a danger in the eyes of the legislators suffi- 
cient to justify such a safeguard. Unwise and lavish construction 
of home-office buildings which came up for much questioning dur- 
ing the Armstrong investigation has resulted in provisions, in cer- 
tain states, limiting outlays, for such purposes, to a specified per- 
centage of a company’s assets or of the surplus. Arizona, for ex- 
ample, specifies “for business purposes, provided surplus assets 
(exclusive of such investment) of stock company shall not be less 
than 50% of the minimum capital, or for a mutual company less 
than fifty thousand dollars.’ 

Policy loans really arise from the insurance end of the business 
and therefore give rise to no investment problem as such. Since 
policy loans are fully covered by reserves on individual policies, 
there obviously exists no reason why any prohibition is called for 
other than that loans may not be made in excess of reserves. Such 
limitations are law in all the states. 

Collateral loans are allowed in most states and generally on se- 


2 Ark. Stat., sec. 1806. 
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curities which the companies are authorized to buy. Several states 
place limitations on the loans varying from 80 to 95 per cent of 
the market value of the collateral. 

Among the classes of securities that are not so generally rec- 
ognized by states as suitable for life company investments are 
foreign-government bonds. Some distinction is made in certain 
instances, however, between Canadian and other foreign-govern- 
ment obligations. Whereas twenty-nine states permit the pur- 
chase of Dominion bonds, only twenty-two are favorable to other 
foreign-government securities. Likewise, securities of political 
subdivisions are sometimes prohibited even though the central 
governments are eligible. For instance, twenty-five states permit 
Canadian province and municipal bonds. It may be added that 
securities of foreign political subdivisions are generally subject to 
limitations similar to those attaching to state and municipals of 
this country. 

Several states have definite limits as to the amounts that any 
company may invest in a foreign country. The law of Indiana 
limits the amount to 2 per cent of a company’s assets in bonds of 
one country and to a total of 10 per cent of the assets in bonds 
of all countries.‘? New Hampshire has a law quite similar. Her 
statute reads: ‘Not exceeding in aggregate 10% of the ‘deposits’ 
shall be invested in the bonds of Canada and provinces and 
cities.”"* Since ‘other’ foreign-government securities are pro- 
hibited, the limitation applies only to the Canadian investments. 

Investments in foreign countries are in several cases limited to 
the amount that may be required to do business in them. The 
Colorado statute specifies “in such other securities and invest- 
ments as may be necessary to comply with the laws or depart- 
mental rulings of other states or mations in which the company 
may do business.’’*> The California law also specifies “‘so much of 
its funds as are required to meet its obligations incurred in such 
foreign country and in conformity to the laws thereof, in the same 
kind of securities issued in such foreign country that such com- 

3 See Ind. Laws, sec. 9154. 


4 Pub. Laws (1926), chap. 262. 
s Session Laws of Colo. (i925), chap. 117, p. 317. 
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pany is by law allowed to invest in this state, and subject to the 
limitation imposed by law in this state.” 

The Vermont statute is unique in that it enumerates the for- 
eign countries in which investments may be made. The following 
are specifically recognized: Canada, Norway, Sweden, the Neth- 
erlands, Switzerland, Great Britain, Ireland, and France. Bonds 
of Argentina, Chile, and Uruguay are also permissible “if payable 
in United States currency.’’”” 

Eleven states prohibit industrial bonds. Of these eleven only 
two, Maryland and Delaware, are in the east. There are invari- 
ably one or several limitations. Common among these are (a) 
limitations as to earnings or dividend of issuing companies,”® (b) 
restrictions in relation to the degree of security back of issue,” 
and (c) kinds of enterprise.” 

Mortgage bonds and loans on leaseholds are not as generally 
recognized as mortgages, which are permitted in all states. Mort- 
gage bonds are allowed in twenty-five states while leaseholds are 
legal in only fifteen. Both classes, when permitted, are frequently 
limited to “improved real estate.” 

Finally, the attitude of the law regarding life company invest- 
ments in corporation stock is interesting to note in view of the 
degree of attention this question has received in recent times. The 
fact that only a very small percentage of stocks is held in the ag- 
gregate by companies would suggest that here, at least, the law 
has been responsible, presuming that if control had not been in- 
stituted insurance managers would have resorted more freely to 

6 Stat. (1929), p. 1278. 

7 Vt. Gen. L. of 1917, secs. 5580 and 5363. 


incorporated under U.S. Law provided it has earned 4% on all capital stock for 
5 years past or $5,000,000, whichever is greater, and if it has not defaulted in princi- 
pal or interest, and as otherwise described. 

"9 From the North Dakota Law, chap. 146: ‘‘Mortgage bonds of dividend paying 
industrial or public utilities incorporated under U.S. or state laws—not to invest in 
or loan upon bonds or obligations inadequately secured.” 

2 From the Missouri Law (Mo. Laws, secs. 6126-26a): ‘Bonds of any private, 
public, or quasi-public corporation organized under United States or state law, if no 
interest, default for five years preceding—investment in mining, oil or ‘exploitation’ 
company bonds or other obligations prohibited.” 
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this type of security. However, at the present time only thirteen 
states prohibit all stocks. They are Arizona, Iowa, Kansas, Mary- 
land, Montana, Nevada, New Mexico, North Dakota, Ohio, Ore- 
gon, South Dakota, Tennessee, and Wyoming. Of the remaining 
thirty-five, only seven can be said to admit all stocks without con- 
siderable limitation. These are Alabama, Florida, Louisiana, 
North Carolina, Rhode Island, South Carolina, and Virginia. For 
the most part, however, limitations obtain varying in extent of 
liberality but generally sufficiently effective to cause stockholding 
to be at a minimum. 

Some states recognize only stocks of corporations in certain 
lines of business. For example, the Idaho law names “stock of 
corporations organized under United States or state law, except 
stock of oil, or mining, or fish, fruit or vegetable canning corpora- 
tions.’’* 

Quite frequently there are limitations as illustrated by the 
Nebraska Law which specifies “not to invest more than ten per 
cent of its assets in combined total of preferred and common 
stocks.” 

The New York law limits stock investments to guaranteed and 
preferred stocks. To quote: 

[Companies] may also invest in or loan on the bonds, debentures, notes, 
or other evidences of indebtedness or the preferred or guaranteed stocks of 
any solvent institution incorporated under the laws of the United States or 
of any state thereof, where any such institution, or in the case of guaranteed 
stocks, the guaranteeing corporation, during each of the five years next pre- 
ceding such investment, shall have earned a sum applicable to dividends, 
equal, at least, to four per cent upon the par value (or, in the case of stock 
having no par value, then upon the value upon which stock was issued) of 
all its capital stock outstanding in each of such five years: and, provided, 
further that no such life insurance company shall invest in or loan on any 
such preferred stock in excess of ten per cent of the total issued and outstand- 
ing preferred stock of such institution, nor more than two per cent of the 
assets of such life insurance corporation.?3 


The Connecticut law differs in certain respects from that of 
New York, as is indicated by the following extract: 
2 Td. Laws, sec. 4964. 


22 Neb. Laws, sec. 775. 23 N.Y. Laws (1928), chap. 30, sec. 100. 
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No portion of the capital, assets or income of any life company may be 
used in the purchase of stocks or bonds of any mining company, manufactur- 
ing companies except public service companies engaged in generating or dis- 
tributing electricity or gas; nor in the stocks and bonds of any private cor- 
poration, upon which dividends in cash, during preceding five years, amount- 
ing to not less than four per cent, or any regular interest payment, has not 
been paid.74 

The New York law is clearly the most rigid, not only because of 
its exclusion of common stock, but because of its requirement that 
dividends shall have been earned in each of the previous five years. 
There does not appear, however, to be any limitation of the 
amounts that companies in either state may invest in stocks of 
the type allowed. 

The Indiana law governing investments in stocks has been 
hailed in many quarters as “ideal.”” Here both common and pre- 
ferred equities, of any type of enterprise having a minimum of 
ten million dollars of assets, are recognized. There is a limitation 
also with respect to earnings. Companies whose preferred stock 
is purchased must have earned 5 per cent on both preferred and 
common. In the case of the common stock, earnings must also 
have been 5 per cent, but only on the common for a period of 
seven years. Investments are further limited to 1 per cent of the 
company’s assets in stocks and bonds of any one company.’s 

From the foregoing examination of the present attitude 
states, with respect to the nature of securities deemed suitable for 
life company portfolios, two conditions are especially marked. In 
the first place, it is quite apparent that bonds, as a class, occupy a 
favored position. This is to be expected, perhaps, in view of the 
traditional viewpoint that fixed obligations are in their very na- 
ture a more conservative type of investment than equities. The 
generally favorable recognition of government securities as well 
as mortgage obligations of the older industries, particularly rail- 
roads, arises, no doubt, from the fact that they are the older forms 
of investment, tried and true, and presumably meet the standards 
set up for safety and certainty of principal and income. In the 
second place, the unanimous acceptance of farm and other real 
estate mortgages is noteworthy. It is in the real estate mortgage 


24 Gen. Stat. of Conn., sec. 4212. 35 Ind. Laws, sec. 8940. 
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field where the differentiation of investment policy of individual 
companies is marked. Although farm mortgages are permitted in 
all states, not all companies hold farm mortgages. Companies like 
the Guardian, the Massachusetts Mutual, the Mutual of New 
York, and the New England Mutual hold few if any farm mort- 
gages. On the other hand, many of the smaller western companies 
hold mostly farm mortgages in preference to other real estate se- 
curities. 

What, then, may be concluded as to the part played by social 
control in life company investment policy? A precise answer is 
perhaps impossible. Would investment managers have adhered to 
fixed maturities as rigorously as they have had it not been for this 
control? If one is inclined to question the wisdom of allowing 
companies free play, the answer would undoubtedly be in the 
negative. A good case could then be built up based on findings 
disclosed by the Armstrong investigation of 1906. On the other 
hand, those who take an opposite view would suggest that the 
pre-Armstrong days were days of exploitation and comparative 
barbarism which characterize any pioneering stage. They hold 
that times have changed, and that strong men have, during the 
past quarter of a century, guided the companies’ activities. They 
might even cite the policy of all Canadian companies, with the 
exception of the Sun Life, which, despite the opportunities for in- 
vesting in equities, has steadfastly adhered to fixed maturities. 
This is also generally true of companies in Great Britain. Such a 
policy would surely reflect the unimpeachable integrity and re- 
sponsibility of investment management. 

Recognizing the futility of arriving at any definite answer as to 
the exact extent of legislative influence, it must be admitted that 
it has played a réle of considerable importance. Why, for exam- 
ple, would a company like the Union Central fail to have acquired 
private corporation bonds of any description? True, their mort- 
gage holdings may have been profitable; but purely on the basis 
of judgment as to what other companies of its size have done, is 
it not reasonable to assume that only legal prohibition is responsi- 
ble? Similarly, the Bankers Life and the Equitable, both Iowa 
companies, have never held railroad bonds. The state of Iowa 
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forbade it until 1929. Up to and including 1931 neither of these 
companies has found occasion to avail itself of this new outlet for 
its growing funds. Their holdings, however, of government bonds, 
were in 1930 equal to 21.11 and 15.34 per cent, respectively, of 
their total admitted assets. In the same year the holdings of 
government bonds of the New York Life, which was typical of 
twenty-five of the larger American companies, was 8.58 per cent 
of total admitted assets. The New York Life did hold in addition 
21.33 per cent of its assets in railroad bonds. 

The rate of increase of preferred stockholdings of New York 
companies since the passage of the law in 1928 permitting life com- 
panies to acquire preferred stocks attests to the influence which 
legal sanction or restraint exercises over investment policy. The 
New York Life, holding $30,000 of stocks at the end of 1927, had 
increased its holdings to $31,528,868 in 1928 and to $74,118,419 
by 1930. The total holdings of all New York companies increased 
722 per cent from 1927 to 1928 and 1,773 per cent from 1927 to 
1930. 

Either of two conclusions may be drawn from the New York 
situation. In line with the two points of view previously noted 
concerning the necessity of legal control, it is likely that the first, 
holding for the need of investment regulation, would now point to 
the eagerness evidenced for equities as an indication of what in- 
vestment portfolios would have been without the supervision that 
has obtained in the past. The other, opposed to regulation, would 
possibly direct attention toward the obvious sluggishness of legal 
machinery in its inability to keep pace with the growing develop- 
ments and needs of the investment community. 

That some liberalizing tendencies in investment legislation exist 
is to be noted by the passage of certain acts in the last three years. 
This is in keeping with what one is led to expect in view of the 
changing public attitude toward investments in general, on the 
one hand, and the necessity of providing outlets for the rapid ac- 
cumulation of investment funds, on the other. 

The Wales Merriam Act, which made guaranteed and pre- 
ferred stocks eligible for life company investments in New York, 
is perhaps the most significant of all recent enactments. It is im- 
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portant not only because it applies to those companies which to- 
gether control the greatest portion of the insurance funds in the 
country, but also because it suggests a distinct tendency on the 
part of a state, which heretofore has been ultra-conservative in 
all insurance matters, to modify its position. One may wonder 
how this move may react on legislative tendencies in those other 
states where stocks are not permitted. The fact that New York 
still places a ban on common stock raises the interesting question 
as to the likelihood of this barrier also being removed in time. The 
very close relationship existing between preferred and common 
stock, despite opinions held to the contrary, would make it ap- 
pear that such a happening in the near future is not at all im- 
probable. 

In addition to the New York legislation, four acts were passed 
in 1929 in as many states, which decidedly broadened the existing 
investment field for companies located therein. The states of 
Georgia and Minnesota accepted for the first time, with limita- 
tions, investment in bonds and preferred and common stocks of 
“solvent institutions.’’*° Vermont went on record as being favor- 
able to bonds and guaranteed and preferred stocks of ‘‘solvent in- 
stitutions.”’*? South Dakota did not go as far as the three above- 
mentioned states, but she did recognize for the first time railroad 
and public utility bonds.** As was earlier pointed out, the state of 
Iowa also added railroad bonds at this time among the “legals”’ 
for her own companies. 

One may decide that an assumption of an actual liberalizing 
tendency in investment legislation can hardly be founded on five 
cases as indicated. If one looks for a trend consisting of a relative- 
ly large number of cases, which would, in this instance, call for 
frequent state acts in recent years, the situation can hardly be 
made to suggest one. Looking at it, however, from the point of 
view of the significance which recent legislation has had upon the 
total quantity of funds invested by life companies in the country, 
a good case can be made for the conclusion that a liberalizing 

26 See Ga. Laws, sec. 2409, acts of 1929; Laws of Minn. (1929), chap. 3. 

27 Laws Vt. (1929), sec. 5580. 

28 Comp. Laws (1929), sec. 43514. 











334 THE JOURNAL OF BUSINESS 


tendency exists. The New York law and its bearing on the total 
invested reserves of the country are cases in point. 

The extent to which future investment legislation will follow 
more liberal lines is, of course, conjectural. One can at least point 
to the possible avenues by which such legislation may be affected, 
namely, through the recognition of stocks both common and pre- 
ferred. As was earlier indicated, a majority of the states do per- 
mit their companies to invest in equities, but, owing to numerous 
and exacting restrictions, this privilege is rather more nominal 
than real. Furthermore, several states, including New York, pro- 
hibit common stocks entirely. Industrial bonds share with stocks 
the same degree of investment restriction and may likewise be ex- 
tended greater recognition in the future. Foreign-government 
bonds, now either prohibited or greatly restricted, may enjoy 
greater acceptance by future legislators. The attitude toward the 
holding of real estate may be softened in the light of the experi- 
ence of New York companies which are permitted under the state 
housing law to own and rent apartment dwellings. One may also 
see a more general recognition of bills of exchange as suitable for 
life company purchase. In line with the distinct tendency for pol- 
icy loans to increase in volume and the consequent assumption by 
life companies of quasi-banking functions, it is entirely in order 
to consider the likelihood of this type of security gaining greater 
acceptance. Finally, there is the possibility of virtually complete 
investment freedom being accorded investment managers, sub- 
ject only to.a minimum of control. Such a situation would ap- 
proach that obtaining in England and several Continental coun- 
tries. The conservative and highly successful management of 
English companies suggests that legal control may not, after all, 
be mandatory to the efficient administration of insurance funds. 











RELATIONSHIPS BETWEEN THE NUMBERS OF 
CHAIN AND INDIVIDUALLY OWNED GRO- 
CERY STORES IN FORT WAYNE 
RUSSELL L. FURST? 

MONG the questions which have assumed important 
positions in public interest during the past few years 
none has been more controversial in character than the 

chain-store issue. Some consider the advent of the chain system 
of merchandising as a great improvement in marketing. Others 
believe that this system is a menace to public freedom and initia- 
tive. 

The objective in conducting the present study is to throw some 
light upon the effect of chain grocery stores on the number of in- 
dividually owned retail grocery stores in Fort Wayne, Indiana. 
The reader is left free to judge the extent to which this has been 
accomplished. 

Among previous retail mortality studies may be mentioned one 
conducted in Louisville, Kentucky, by Dr. Paul C. Olsen; an- 
other was made in Buffalo, New York, by Professor E. D. Mc- 
Garry. The former indicated that individual grocers in Louis- 
ville entered business, stayed in business, and went out of busi- 
ness from 1920 to 1929 in virtually the same proportions as in the 
period from 1890 to 1899. Professor McGarry’s analysis showed 
that 60 per cent, 43.8 per cent, 34.5 per cent, and 26.6 per cent 
of the entrants into the grocery, shoe, hardware, and drug busi- 
nesses, respectively, in Buffalo between 1918 and 1928 withdrew 
before they had operated one year. 


I. SUMMARY OF FINDINGS 
The findings of this study may be summarized as follows: 
a) Individually owned grocery stores in Fort Wayne have been 
increasing in number despite chain-store growth. 
* Instructor, Commercial Department, South Side High School, Fort Wayne, 
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b) During the period 1916-30, in which the number of chain 
grocery stores increased rapidly in Fort Wayne, individually 
owned grocery stores went out of business at a somewhat greater 
rate than they did during the period 1890-1904, when there were 
no chain grocery stores in this city. They went out of business at 
an average rate of 25.4 per cent per year in the former instance and 
21.3 per cent per year in the latter. 

c) During the more recent period individually owned grocery 
stores in Fort Wayne entered business at a greater average rate 
than they did during the earlier period, the rate being 27.4 per 
cent per year in the former case and 21.7 per cent per year in the 
latter. The rate at which individually owned grocery stores en- 
tered business during the recent period was somewhat greater 
than that at which they went out of business. 

d) There is no important difference between the number of 
years individually owned grocery stores which were opened be- 
tween 1916 and 1930 and those opened between 1890 and 1904 
remained in business. 

e) The average number of persons per retail grocery store was 
25 per cent greater during the period 1915-30 than during the 
period 1889-1904. During the more recent period there was an 
average of 368 persons per retail grocery store, while in the earlier 
period there was an average of 294 persons per store. 


2. METHODS OF INVESTIGATION 


a) General plan.—Throughout the greater part of this project 
the writer followed the general plan of Dr. Paul C. Olsen in his 
similar study made in Louisville, Kentucky. This plan involves 
the selection of two periods to be covered by the study, a recent 
one and a more distant past period of similar duration. Certain 
data concerning the recent period are compared with like data for 
the past period in which the influence of chain organizations was 
felt very little, if at all, by independent grocery operators. 

b) Definition of the terms “chain store” and “individually owned 
store’’ for the present study.—Some investigators may consider as 
a chain store any unit which belongs to a person or company 
which owns more than one store provided such retail outlets are 
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located in more than one city. Others may go still farther and 
consider a store as a part of a chain organization if the owner 
operates two or more stores, even if they are situated in the same 
city. Dr. Olsen did this in his Louisville study. For the purposes 
of the present study only those stores were considered as chain 
units which belonged to a person or company which was known to 
operate stores in other cities as well as in Fort Wayne. Adhering 
to this definition, there were only two chain organizations oper- 
ating food outlets in Fort Wayne at the time of this writing, al- 
though as many as four have operated simultaneously during cer- 
tain recent years. 

The term “‘individually owned grocery store,” as used in this 
study, includes any grocery store other than a regular chain unit. 
Some may object to this use of the term inasmuch as some stores 
are not owned by an individual; in other instances more than one 
store is owned by the same firm. 

c) Periods studied.—The writer desired to trace the history of 
grocery stores in Fort Wayne back to the year in which no chain 
stores were operated in the city. That year was found to be rors. 
So the fifteen-year period 1915-30 was selected as the recent peri- 
od to be covered by this study. The period extending from 1889 
to 1904 was selected as the earlier period for study, chiefly for two 
reasons. In the first place, business assumed large proportions 
during those years; second, the swings of the business cycle which 
occurred between 1889 and 1904 may be rather roughly compared 
with those which took place in the more recent period. 

d) Sources of information.—The data necessary to make the 
comparisons included in this study were obtained entirely from 
city directories.” 


3. DESCRIPTION OF THE SITUATION, I915~—30 


a) Number of grocery stores in operation each year.—Table I 
presents the retail grocery situation in Fort Wayne between 1915 
and 1930. The numbers of both individually owned and chain 

? Data for the directories of Fort Wayne are collected during March and April; 
hence, it was thought that the information contained in each directory would por- 


tray more truly the situation which existed during the preceding year. The informa- 
tion was used in this manner. 
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stores are stated each year, with the numerical and percentage 


changes from year to year. 


The reader may observe in the table that there was an avera ge 


TABLE I 
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CHANGES IN THE NUMBER OF INDIVIDUALLY OWNED AND 
CHAIN GROCERY STORES IN ForT WAYNE 


EACH YEAR, 1916-30 



































I 2 3 4 
7 Actual Changes in |Percentage Changes 
Year indir alhy ‘Sone of in the Number of 
Owned Stores Individually Individually 
Owned Stores Owned Stores 
IQI5 EG: Spee erpeeeaaneer ys Syme perutitan rasan 
1916 203 _ 2 — £.§ 
IQI7 208 + 5 + 2.5 
1918 212 +4 + 1.9 
1919 203 ih. — 4.2 
1920 232 +29 +14.3 
1921. 182 —50 —92.6 
1922 223 +4! +22.5 
1923 231 + 8 + 3.6 
1924 257 +26 +11.3 
1925 240 —17 — 6.6 
1926 248 + 8 + 3.3 
1927 253 + 5 + 2.0 
1928 248 — 5 — 2.0 
1929 250 + 2 + 0.8 
1930 272 +22 + 8.8 
TABLE I—Continued 
5 6 7 8 
Year | Number of Chain | Actual Changes n JPercentage Changes 
oe Chain Stores Chain Stores 
IQI5 ' Mee Seer ere ree Mt rere 
1916 I ok I RA eee 
IQI7 4 2s +300.0 
1918 10 + 6 +150.0 
1919 14 + 4 + 40.0 
1920 17 + 3 + 21.4 
1g2I 16 - § - ¥£.@ 
1922 31 +15 + 93.8 
1923 36 + 5 + 16.1 
1924 51 +15 + 41.7 
1925 63 +12 + 23.5 
1926 71 +8 + 12.7 
1927 72 +! + 1.4 
1928 73 + 1 + 1.4 
1929 72 — I — 1.4 
NE wake ac 68 — 4 — 5.6 
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annual increase of 4.4 stores in the number of individually owned 
grocery stores during the period 1915-30, while chain stores in- 
creased from o in the former year to 68 in the latter, an average 
increase of 4.5 stores per year. 


4. DATA ON THE LIFE OF INDIVIDUALLY OWNED 
GROCERY STORES, 1915-30 AND 1889-1904 

a) Percentage of individually owned grocery stores going out of 
business each year.—A comparison may be made of the percent- 
age of individually owned stores which went out of business 
each year during the more recent period, when the number of 
chain stores increased very rapidly, with similar data for the 
period 1890-1904, when no chain grocery stores were in existence 
in Fort Wayne. If stores of the latter type are creating conditions 
which are driving the individually owned stores out of business, 
one would expect an increased rate of mortality by individually 
owned stores during the later period, assuming other factors re- 
mained constant. Such a comparison is presented in Table II, 
based upon data obtained from city directories. 

An average’ of 25.4 per cent of the individually owned stores 
went out of business each year from 1916 to 1930, while an aver- 
age of 21.3 per cent of these stores went out of business each year 
from 1890 to 1904. It is significant to note that the average rate 
at which this type of store went out of business from 1922 to 1927 
was 33 per cent and that this period witnessed the most rapid 
growth of chain stores. 

b) Percentage of individually owned grocery stores entering busi- 
ness each year.—A comparison between the rates at which grocery 
stores entered business during the recent period and the earlier 
period might throw some light upon the effects of chains. Table 
III shows this comparison. An average of 27.4 per cent of the in- 
dividually owned grocery stores entered business each year during 
the more recent period as compared with an average of 21.7 per 
cent during the period 1890-1904. 

3 Simple arithmetic averages are presented. It should be kept in mind that this 


type of average does not represent accurately the situation. The reader who wishes 
another type of average may use the data as he desires. 
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TABLE II 
PROPORTION OF INDIVIDUALLY OWNED GROCERY STORES 
GOING OUT OF BUSINESS IN ForT WAYNE 

Each YEAR, 1916-30 AND 1890-1904 
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3 
Number Going 














4 
Percentages Going 
































Year Actual Number out of Business out of Business 
Each Year Each Year 

IQI5 ire sca e ie om eile iw ate ate inves oo 
1916 203 49 23.8 
IQI7 208 44 o.9 
1918 212 47 22.6 
I9I9Q 203 49 23.1 
1920 232 19 9-4 
1921 182 III 47.8 
1922 223 62 34.1 
1923 231 66 29.6 
192 257 56 24.2 
eee 240 79 30.7 
1926 248 78 32.5 
Oe 253 52 21.0 
1928 248 62 24.5 
1929. 250 49 19.8 
ae 272 42 16.8 
Ss Fasc itivcadicncdixeaveawnweds 25.4 

TABLE Il—Continued 
5 6 7 s 
Number Going Percentages Going 
Year Actual Number out of Business out of business 
Each Year Each Year 

1889 Sn” 6 iscied ep namin hone emneesmairen 
1890 126 32 25.6 
1891 142 29 23.0 
1892 146 37 26.1 
1893 158 32 21.9 
1894 150 37 23.4 
1895... 157 42 28.0 
1896... 15! 35 33.3 
1897 152 21 13.9 
1898 147 25 16.4 
1899 147 29 19.7 
ee 149 25 17.0 
IQOI 155 39 26.2 
1902 I51 35 22.6 
1903 149 28 18.5 
3008... I5I 23 15.4 

| Sr 
Average. | 21.3 

















CHAIN AND INDIVIDUALLY OWNED GROCERIES 


TABLE III 


PROPORTION OF INDIVIDUALLY OWNED GROCERY STORES 
ENTERING BUSINESS IN FoRT WAYNE EACH YEAR, 


1916-30 AND 1890-1904 






































| 
| 2 3 : 
: ‘i Number Entering a 
Year | Actual Number Business Each Entering Business 
Year Each Year 
1916 | 203 49 24.1 
IQ17 | 208 47 22.6 
1918 212 52 24.5 
IgI9Q. 203 48 23.6 
1920. 232 46 19.8 
gat... | 182 66 30.3 
1922... 223 102 45-7 
1923 231 77 33-3 
1924 | 257 84 32.7 
1925 240 72 30.0 
1926 248 77 31.0 
1927 | 253 61 24.1 
1928 248 55 22.2 
1929 250 46 18.4 
1930 272 60 22.1 
Average | Sai icles 27.4 
TABLE IlI—Continued 
| 
5 6 7 8 
: Number Entering Percentages 
Year Actual Number Business Eac Entering Business 
Year Each Year 
1890 126 35 17.8 
1891 142 43 30.3 
1892 | 146 40 27.4 
1893 158 48 30.4 
1894 150 31 20.7 
1895 157 48 30.6 
1896 151 32 21.2 
1897 152 21 13.8 
1898 147 20 13.6 
1899 147 29 19.7 
1900 149 28 18.7 
1901 155 43 27.7 
1902 I5I 31 20.5 
1903 149 25 16.8 
1904 } I5I 25 16.6 
kt Ce ene | sig State leoh a arerarn 3.7 
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Independent stores increased in numbers 34 per cent between 
1916 and 1930 as compared with a 19.8 per cent increase of 1904 
over 1890. The population in 1930 was 47.9 per cent greater than 
in 1916, while that in 1904 was 47.4 per cent greater than in 1890. 

c) Number of years individually owned grocery stores started dur- 
ing the periods 1916—30 and 1890-1904 remain in business.—Table 


TABLE IV* 
NUMBER OF YEARS INDIVIDUALLY OWNED GROCERY STORES STARTED 
DURING THE PERIODS 1916-30 AND 1890-1904 REMAIN 
IN BUSINESS 




















STORES STARTED, 1916-1930 Stores STARTED, 1890-1904 
NUMBER OF YEARS ~— Per Cent Satie Per Cent 
Which Went Which Went Which Went Which Went 
out of out of out of out of 
Business Business Business Business 
— ; nas 380 40.3 193 38.7 
2 . er re 114 12.1 66 53.3 
Wis peso eae : 70 7.4 27 5-4 
ee aixlaeiens isk 52 5-5 24 4.8 
Rrra ahaibesen 28 3.0 13 2.6 
6 13 1.4 8 1.6 
7 7 0.7 7 1.4 
8 5 - 9 1.8 
9 3 3 9 1.8 
a dae ename  |Reveavesaae ons I 0.2 
as. I fl 2 .4 
I2 I °o. I 0.2 
13 O- Iaccesemeres ee Cee 
14 ag eerie St We Besa ad esas 
0) Ee ee Se rier Sr Oe as. warts 
| 
Remaining in business} 
ee 4 0.4 4 0.8 
| 














* Table IV presents a worth-while comparison between the periods; yet the fact should be recog- 
nized that this table does not present an absolutely true picture of the entire situation. This is due to 
the fact that many of the stores started during the later period could not be followed through the years 
because these necessary years have not passed. 

IV shows how long the stores which were started during the peri- 
ods under consideration remained in business. Nine hundred and 
forty-two stores were started between 1916 and 1930, and 499 
opened their doors between 1890 and 1904. The evidence on the 
whole indicates that no important change has taken place in the 
time which individually owned grocery stores have remained in 
business in Fort Wayne, whether they were started between 1890 


and 1904 or between 1916 and 1930. 
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5. NUMBER OF RETAIL GROCERY STORES IN PROPORTION 
TO THE NUMBER OF INHABITANTS EACH 
YEAR DURING THE PERIODS 

Do the individuals who own and operate retail grocery stores 
find the field more crowded with competitors since the advent of 
the chains than before? Table V presents the data necessary to 
reach a conclusion with respect to this question. 

Columns 2 and 8 of Table V show the population of Fort Wayne 
in each year of the periods studied. Since the directory figures 
for the population of Fort Wayne exceed those of the government 
in each year in which a federal census was taken, all the values in 
columns 2 and 8 are based on the latter source. Each directory 
states that Fort Wayne has never had a boom but that the city 
has experienced a steady growth. A study of the yearly estimates 
of the population as shown in the directories indicates that this 
has been the case. 

During the earlier period when chain grocery stores were not in 
existence in Fort Wayne, there was an average of 294 persons per 
grocery store, while during the more recent period there was an 
average of 368 per store. Between 1915 and 1930, there were on 
an average in Fort Wayne 74 more persons per retail grocery 
store than between 1889 and 1904. 


6. CONCLUSIONS 


A thorough consideration of the data presented in this study 
shows that individually owned grocery stores in Fort Wayne have 
not been reduced in numbers since chain stores began to make 
progress. There has been an increase in the ratios of individually 
owned stores which go out of and which enter business each year, 
though this is not sufficiently large to possess particular signifi- 
cance. No decline has taken place in the number of years which 
operators of individually owned stores on the average remain in 
business. It is, of course, impossible to isolate the effect of chain 


4 The census data collected in 1890, 1900, 1920, and 1930 are shown in the table 
as values for 1889, 1899, 1919, and 1929, respectively. These data, like those for the 
city directories, are collected during the spring of the year and are assumed by the 
writer to portray more truly the situation existing during the year preceding the 
actual collection. In order to determine values for the remaining years of the periods 
studied, the increase of a census value over. the preceding one was evenly distributed 
among the intervening years. 
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TABLE V 


NUMBER OF INHABITANTS OF FoRT WAYNE IN PROPORTION TO THE NUMBER 
OF REetarL GROCERY STORES EACH YEAR, 1915-30 AND 1889-1904 
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: E N ; f . : A : 
eae ea Number of | Total Number Histon 
r . Individually 7D a agg: eal ail Number of 
Year Population Owned Grocery aly Seer =. mm Persons pet 
DRS oo cto aah 77,503 206 ° 206 376 
ae 79,795 203 I 204 301 
a 82,026 208 4 212 387 
1918... 84,288 212 10 222 380 
1919. 86,549 203 14 217 399 
NG 5 5 cord: oceaarevs 89,406 232 17 249 359 
192. 92, 263 182 16 198 466 
Ride decedns 95,120 223 31 254 374 
eee 97,977 231 36 267 367 
1924. 100,834 257 51 308 327 
1925. 103,691 240 63 303 342 
19206. 106,548 248 71 319 334 
1927. 109 ,405 253 72 325 337 
1928. 112,262 248 73 321 350 
1929. 115,121 250 72 322 358 
1930. .| 117,978 272 68 340 347 
Average..... | A See art AES Rae Speen Mba a 368 
TABLE V—Continued 
7 | 8 9 10 
Total Number Average Number 
Year | Population _ of Retail of Persons per 

} Grocery Stores Store 

1889... veel 355393 125 283 

1890 36,365 126 289 

1891 i 375337 142 263 

1892 wate 38,309 146 262 

1893. . | 39,281 158 249 

ee 40,253 150 268 

OS See 41,225 157 263 

SS oe 42,107 151 279 

1897.. | 43,169 152 284 

1898 | 44,141 147 300 

1899. 45,115 147 397 

1900... 46,030 149 309 

1901 .| 47,919 155 309 

ee 49, 808 151 330 

1903...... 51,697 149 347 

ane 53,586 I51 355 

Average. | a Ads thc ah aan GA er aN ai A 204 
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stores; but in so far as this study describes the situation, we are 
perhaps justified in asserting that the ranks of the independents 
have not been as severely decimated as a result of chain growth 
as is commonly supposed. 

The limitations of conclusions based on time series cannot be 
emphasized too strongly. Conclusions can be dependable only in 
case the characteristics of the time periods are comparable. The 
periods for which data were utilized in this study are alike in that 
the proportional increases in population are very similar. The 
trends in the average number of persons per store during the peri- 
ods were quite dissimilar. Wholesale commodity prices were rela- 
tively stable during the earlier period, while they varied greatly 
during the more recent period. It is quite probable that the latter 
fact has affected the rates at which individually owned stores go 
out of and enter business. General business, money market, trade, 
and many other conditions may or may not have been compara- 


ble. 











THE LIFE INSURANCE COMPANY 
AS A BANKING CONCERN 


JAMES P. SULLIVAN" 


ERE human nature another combination than his- 
tory has shown it to be, this paper might perhaps 
better be deferred until the next “‘boom.” But the 
fact is that human nature is always found to be like the devil 
in Rabelais’ couplet: 
When the Devil was sick the Devil a monk would be; 
When the Devil was well the devil a monk was he. 


The lessons to be learned from the operations leading up to, 
during, and after a financial panic will never be learned except 
during the panic. Few ever have any lessons to learn during a 
boom—because, you see, the boom is to last for always. Hence 
this paper now. 

Many—if not most—men operating life insurance companies 
will sincerely and heartily resent what is here written. But the 
chances are that beneficiaries and insureds will not. The operators 
are, after all, only the temporary changing veneer of the whole 
institution which we all hope will go on to permanently successful 
service for the people whose common interest has built it and now 
maintains it. 

An address on the subject, “Financial Problems of Life Insur- 
ance,”’ was delivered before the general session of the American 
Life Convention in Chicago, October 2, 1930, by H. P. Wright, 
a leading banker of Kansas City and a member of the board of 
directors of a large life insurance company.” His talk held the 
undivided attention of his audience, which consisted of life insur- 
ance company executives and actuaries. He warned them that 
their companies were very much in the demand-banking business, 
whether they knew it or not. Speaking of the privilege of cash- 

* Chief actuary of the Sullivan Organization, Chicago, IIl. 

2 National Underwriter (life ed.), October 3, 1930. 
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surrender values payable on demand without notice, and of the 
privilege of loans on policies at any time, with no definite require- 
ment for repayment, he stated that both privileges were steps 
which the life insurance companies had taken into the banking 
field, and that both steps were, from the point of view of life insur- 
ance as life insurance, fundamentally and scientifically unsound; 
they have caused a great deal of trouble already, and he predicted 
that they would cause a great deal more trouble in the future. 
He cautioned his listeners that these two provisions operated to 
set up an enormous potential cash-demand obligation which as a 
matter of good business practice required that the companies keep 
their assets very liquid at all times. He stated that frozen or 
unavailable assets are bad assets, no matter who has them. 
Finally, he prophesied that within the coming few years the life 
insurance companies would undergo the acid test, not as to the 
theoretical or mathematical correctness of policy-contract obliga- 
tions, but as to the fundamental soundness of their financial or 
banking methods. 

At the annual meeting of the Actuarial Society of America in 
New York in May, 1932, the president of the Society, Wendell M. 
Strong, sounded a word of warning in his presidential address. 
He stated that life insurance was started for the protection of 
beneficiaries, which purpose is the foundation on which the insti- 
tution has been built. That fundamental purpose should never 
be forgotten. But, he continued, something entirely different has 
been grafted onto it—the system of cash-surrender values and 
policy loans. He repeated for his audience what they already 
knew only too well, that the life insurance policy has in the last 
thirty-five years been changed from its original character, a 
death benefit, to a combination of a death benefit and a sort of 
demand-deposit account. He then stated, “‘All companies are now 
suffering through a drain on their cash through loans and sur- 
renders, under this provision.”’ He gave it as his opinion that cash 
and loan values of policies are too high, so that “continuing 
policyholders [the ones who do not surrender] are the ones who 
are not looked out for.” And finally he propounded this question: 


3 Ibid., May 20, 1932. 
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“Has not the time come when more thought should be given to 
the man who carries his policy through to its ultimate termination 
instead of [giving] all [thought] to the man who lets his policy go?” 

A number of other executives and actuaries could be quoted as 
evidence of the fact that some—at least—of the company mana- 
gers have come to appreciate a part, if not all, of the warning 
and prophecy voiced by the banker in the fall of 1930. To one 
familiar with the situation which has developed in the institution 
of life insurance in this country as a result of the cash-surrender 
and policy-loan privileges, it now seems that regardless of the 
interest of any class of policyholder—withdrawing or continuing 
—and considering only the existence of the companies as such, the 
demand-banking activities of life insurance companies have creat- 
ed a problem which must be given the maximum thought. 

On December 31, 1929, the total outstanding loans on policies 
in all companies was reported to be more than $2,125,000,000.4 
During 1930 many hundreds of millions of dollars of loans were 
paid off, the major portion by lapse or surrender of the hypothe- 
cated policies. Yet the total outstanding loans on all policies on 
December 31, 1930, was reported to be more than $2,930,000,000.5 
Again, during 1931 many hundreds of millions of dollars of loans 
were paid off, usually by lapse or surrender of the hypothecated 
policies; yet on December 31, 1931, the total outstanding loans on 
policies in all companies was reported at more than $3,573,- 
000,000.° 

A news item in the leading trade paper recently stated as fol- 
lows, referring to policy loans: “The companies have been 
amazed at the persistence with which these applications [for poli- 
cy loans] have continued month after month. There has been no 
abatement.’ 


4 Editorial comment, ibid., January, 1931. 
5 [bid., Part II (July 29, 1932). 6 Ibid. 


7 Ibid., August 19, 1932. 

“‘Loans on life policies by some of the large insurance companies during Septem- 
ber declined to approximately 66 per cent of the peak reached in June, and have con- 
tinued at the same low rate so far in October, according to advices in financial circles. 
This decline, which in some cases brings the total amount of loans made during last 
month down to levels of September, 1931, is regarded as a definite stop to the up- 
ward climb which this type of loan has taken.” —Chicago Tribune, October 9, 1932. 
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As the demand for cash out of surrendered policies and on 
hypothecated policies has continued through 1932 up to date, it 
is conservative to say that the total of loans against policies at 
this writing (August) is well over four billions of dollars. Con- 
servatively estimating these loans to average $80 per $1,000 of 
insurance, and the hypothecated policies to average $2,500 face 
amount, it is safe to say that more than twenty million policies 
have been mortgaged for almost all, if not all, their value. 

This enormous banking demand by policyholders has worked 
severe and in some cases fatal hardships on the companies. And 
solutions of the difficulty are being attempted in various ways. 

Most companies, in spite of the abnormal demand, have been 
able to keep their incomes from premiums, interest, and rents up 
to a figure which covers all expenses, death claims, and maturity 
disbursements, and to have left enough cash to meet the demand 
for surrender values and policy loans. 

Some companies have put high pressure on the sale of single- 
premium and so-called ‘‘annuity”’ policies, the purchase of which 
means the payment by the buyer of a large sum of money immedi- 
ately. 

According to the reports of the Reconstruction Finance Cor- 
poration, “‘A total of 94 loans, aggregating $71,822,700, have been 
authorized to 79 insurance companies by the Reconstruction 
Finance Corporation since it began operations February 2, it is 
announced. Applications for loans have been received from 121 
insurance companies.’ 

A considerable number of companies are taking advantage of 
long delays before complying with requests for cash-surrender 
values or making policy loans. Some of these latter have invoked 
the sixty- or ninety-day delay clauses contained in most policy 
contracts. A very few such companies openly announce that they 
are invoking the policy clause providing for delay. Most of them, 
however, have made no announcement to that effect, merely 
finding excuses of one kind or another for deferring the cash dis- 
bursement. 


§ Chicago Tribune, October 6, 1932. Some of those companies were not life insur- 
ance companies; but many of them were, and the pressure must indeed be heavy 
when a life insurance company, ordinarily always a lender and never a borrower, 
has its marketable assets so pared down that it must plead for a loan of this type. 
—J.P.S. 
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Finally, a number of companies—at least seven up to date— 
have been unable to weather the storm and have been put into 
receiverships, with all their attendant expenses, losses of savings 
for insureds, and tragedy for beneficiaries. 

As a result of the activities of some insurance commissioners 
who regard the rights of beneficiaries and insureds as of prime 
importance in the life insurance transaction, it will probably be 
possible by the spring of 1933 to secure complete data on the de- 
tails of how each particular company has met the unfortunate 
situation. The insurance departments in some states will, it is 
announced, require at the next report date, December 31, 1932, 
categorical answers to questions as to how much money, if any, 
has been borrowed, and from whom; as to whether the companies 
are delaying the payment of death claims and surrender values, 
and the making of loans; as to how long the delay, if any, ex- 
tends; as to whether the policy clause governing delay has been 
invoked; and as to whether securities have been sacrificed to 
raise cash to meet the banking demand, loans and surrenders. 

If and when the answers to these questions can be had, it will 
be possible to make a fairly accurate measure of how seriously the 
demand-banking end of life insurance has embarrassed, if not 
actually jeopardized, its principal function, protecting benefici- 
aries. While the record made in this panic by the companies as a 
group has been phenomenal up to date, yet the cash-surrender 
and policy-loan situation has become a major problem for the 
very best of the individual companies, and a serious problem for 
far too many companies. 

It should be remembered always that the dangers to life insur- 
ance companies in this present financial panic are not at all dan- 
gers arising as a result of the life insurance activities of the com- 
panies as such. All, without exception, are dangers arising as a 
result of the banking activities of the companies. Today no legal 
reserve company which has confined its sales largely or entirely 
to those forms of policy which do not provide for cash values or 
loan values is in any wise embarrassed. The only cash outgo such 
a company has to care for consists of expenses, death claims, and 
other claims, such as disability. The cash-premium income of 














LIFE INSURANCE COMPANY AS BANKING CONCERN 351 


such companies is always more than sufficient to take care of those 
charges, thanks to an epidemic-proof mortality table. 

Any legal reserve company in difficulties today is there solely 
because of its activities as a banking institution, and not because 
of its activities as a life insurance institution. 

Signs are not wanting that some of the more serious and far- 
seeing executives and actuaries fully realize that last-mentioned 
fact. W. P. Coler, an executive and actuary, speaking before the 
National Fraternal Congress of America at Washington, D.C., 
early in August, 1932, stated that legal reserve company officials 
are concerned today about the cash-and-loan value situation be- 
cause of their fears for the safety and continuity of the institution 
as a whole.’ The president of the actuarial society previously re- 
ferred to seemed to sense the dangers of the banking end of the 
business, to an extent at least, when he recommended that the 
companies consider ways and means of reducing the demand- 
banking features of policies as a bulwark against the next depres- 
sion. Other executives have in the past year suggested various 
methods of reducing the demand-banking activities of the com- 
panies. 

One suggestion which is quite popular is that severe confisca- 
tory penalties, called “‘surrender charges,’’ be put upon withdraw- 
ing or borrowing policyholders, to discourage them from consider- 
ing their policies as bank accounts. Another suggestion which 
has been made is that the policy contracts should be so drawn as 
to give the companies the legal right to refuse to make loans or 
to pay surrender values, in their discretion. Another suggestion 
is that the policy contract be so drawn as to permit surrender of 
the policy at a stated and limited time only, during the policy 
year. It has even been suggested that a moratorium be declared 
on policy loans and cash-surrender values. 

But to one familiar with the activities of the sales departments 
of life insurance companies it seems certain that those conserva- 
tives who have learned to fear the demand-banking features of 
their business are in the small minority; that their fears result 
largely in conversation and speeches at conventions. So far as can 


9 Proceedings of the National Fraternal Congress Convention of 1932. 
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be learned, no single life insurance executive or actuary has yet 
publicly agreed with the banker first herein referred to, in his 
statement that the cash-value and loan-value privileges in life 
insurance policies are “fundamentally and scientifically un- 
sound.” 

Even those executives and actuaries who have expressed their 
fear of the demand-banking features of their business seem to de- 
sire whole-heartedly to remain in the banking business. They 
have gone only so far as to express the desire to have policies so 
arranged that they may avoid the dangers of demand banking 
and yet may retain the benefits and the profits of long-term bank- 
ing. No one has thus far expressed a desire to retire from the 
banking business entirely. 

The fact which speaks far more emphatically than all their 
discussions of this question (and it has occupied more of their 
attention for the last two years than has any other question) is 
the methods being pursued by the companies and their agents in 
the field, in the sale of policies. 

Simultaneously with the talk among actuaries and executives 
as to how to eliminate, or at least to decrease, the dangers caused 
by the demand for policy loans and surrenders, the agency execu- 
tives and agents are prosecuting the most intensive of all cam- 
paigns to sell insurance—not primarily as unselfish and economic 
protection for beneficiaries, but rather as “the greatest invest- 
ment in the world,” with all the advantages of immediate liquid- 
ity at par at any time. It is noteworthy here that neither the 
executive nor the actuary sells the policy; neither of them con- 
tacts the insured, as a rule. The agent, the general agent, and 
the agency manager attend to that. 

It is natural that the aspect of the policy which stands out in 
the mind of the buyer is the aspect most strongly presented by the 
agent. If the agent selling the policy talks protection, a benefit 
after death to some dependent, and talks that alone, the insured 
will almost always so consider the policy and do his best to keep 
it for that ultimate contingency. It is that class of insured which 
is helping the companies more than anything else today. 

But if, on the other hand, the agent stresses cash value, loan 
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value, emergency reserve fund, ready availability, and all the 
other facts having to do with the policy as a so-called savings 
account or investment, the insured will, almost always, have fore- 
most in mind the idea that when need arises his life insurance 
policy is a source of cash and his insurance company is a demand- 
banking house. This is the class of insured which is tearing down 
the companies today. 

Just so long as life insurance continues to be sold on the “‘spiff”’ 
system—as it has always heretofore been sold by legal reserve 
companies—agents will continue to overemphasize the demand- 
banking features of policies. The agent selling a high-premium 
policy receives a larger percentage of a larger premium than he 
would receive if he sold the low-premium policy. For instance, 
consider a prospective buyer, age thirty-five, who may buy a 
$10,000 policy. 

If he buys a Twenty-Payment Life policy he will pay $380 
premium, and the agent will receive from $190 to $285, or more, 
for selling it. But if he buys a Twenty-Year Term policy—which 
will give his beneficiaries far more current life insurance than does 
the Twenty-Payment Life policy—he will pay only $140 pre- 
mium, and the agent will receive only $35-$60 for selling it. 

Now, with such a prospect the agent naturally desires to sell 
the policy that makes him a commission of $200 rather than the 
one that makes him only $40. He therefore strives to sell the 
Twenty-Payment Life. But the insurance-buying public is learn- 
ing—slowly, it is true—little by little each year; and the buyer 
must be shown some good reason why he should pay his $380 for 
a policy which will pay his beneficiary no more money at his 
death than will another policy for which he must pay only one- 
third as much premium. 

So the agent, intent upon his “‘spiff,”’ goes to work enthusiastic- 
ally upon a presentation of the demand-banking features of the 
high-priced policy. By a systematically laid-out campaign of 
criticism of every other type of savings or investment, by a high- 
pressure discussion of the failure of other types of savings or 
investment to make good, and by a defeatist argument that less 
than one man in one hundred has any faculty of saving and ac- 
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cumulating money, the agent builds, or attempts to build, in the 
mind of the prospective buyer a very vivid picture of the usefulness 
of the life insurance policy not as beneficiary protection, not as 
funds for widows and orphans, but as a ready emergency reserve, 
an “immediate-on-demand” banking account. 

After the sale is made, there is scarcely a chance that when the 
sore emergency comes the insured will ever do otherwise than 
demand his money. The logic of the situation is inescapable: 
he bought the policy because he wanted to have money in a 
place where he could get it without delay at times when he would 
be unable to raise money otherwise; how, then, can he be expected 
to forget it when the situation develops for which it was provided? 

Unfortunately, during panics and depressions the day when 
the saver needs his money most and can obtain it from nothing 
else but his life insurance policy is the identical day when the 
life insurance company, operating under the same conditions of 
panic or depression, can secure money for him from its assets only 
under difficulty. 

The ideas and suggestions of the executives and actuaries thus 
far advanced will make no progress toward elimination of this 
very dangerous feature of the life insurance business. Cutting the 
cash values by putting on a high surrender charge will not work; 
such high surrender charges have not lessened the demand on the 
companies in this panic, though many have always had high sur- 
render charges. Refusal to make loans or to pay cash values, at 
the discretion of the companies, will drive away agents and will 
frighten policyholders. So long as high-premium policies have 
high cash values (which will be for always), and so long as agents 
are paid “‘spiffs”’ for selling such policies, the buyer will be induced 
to buy primarily through the idea that his policy is a bank-sav- 
ings account. 

Thus, much though the talk and discussion may be directed 
against the demand-banking end of the life insurance business, 
the thing that counts—that is, the actual selling—is calculated 
only to make the danger far greater than ever in the next depres- 
sion or panic. 

There is even a new class of prospect in the field—one who be- 
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comes such as a result of the fact that the record of the com- 
panies in meeting their demand-banking obligations has been, 
to say the least, remarkable. This new prospect is the man who 
frankly states that he does not want any life insurance, but that 
he does want to buy some kind of contract which will enable him 
to put his money into the hands of an institution which he knows 
or believes is safe, and from which he can draw his money “‘im- 
mediately on demand.”’ 

For this new variety of prospect the companies and their ac- 
tuaries have developed—and handed to the agents—a variety of 
contracts or policies which give no insurance benefits whatever, 
which are really nothing more or less than banking contracts, and 
to which they have given the general name of “‘annuities.”’ 

These contracts are not at all annuities. They all have cash 
values promised, immediately on demand, from the very start. 
True, the cash values are very low as compared with the deposits, 
but such must be the case if the companies are to continue to pay 
the 25-50 per cent commissions to agents out of the first “‘pre- 
mium,” and the 5-8 per cent commissions out of succeeding 





“premiums.” 

This prospect, however, in panic as a result of the agent’s 
high-pressure picture of insolvent banks and building and loan 
associations, of depreciated bonds, stocks, and real estate, is not 
paying much attention to the amount of the cash value; he is 
interested only in the immediate availability of his money. 

In the report of an interview with a prominent actuary in New 
York City it was stated: 

A point in favor of annuities is that they have provided large amounts 
of cash at a time when cash demands for policy loans and surrender values 
are heavy. Companies faced with selling securities to get cash have been 
relieved to a considerable extent in many cases by the influx of money from 
annuities. The total reserves on annuities in twenty-three companies re- 
porting to the New York insurance department was $469,906,000.00 at the 
end of 1930, which is the latest report of the department for which complete 
figures have been published.” 

True it is that the sale of such contracts to persons so badly 
frightened that they wanted only to get their money out of 


10 National Underwriter (life ed.), July 29, 1932. 
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banks, building and loan associations, and other investments, and 
into a safe place—or into what they had been persuaded was a 
safe place—has helped many insurance companies to weather the 
storm, to date, by at once paying out to some old policyholder for 
a cash surrender or for a policy loan the money received as pay- 
ment for an “annuity.” Shortsighted executives have thus wel- 
comed the sale of these “‘bank-deposit’’ policies. But in so doing 
they have merely involved their companies more deeply in the 
demand-banking business. 

Executives, actuaries, and agents all delight in pointing to the 
success with which life insurance companies have weathered the 
storms of all past financial panics as well as the present one. The 
fact is that prior to 1873 there was comparatively very little life 
insurance in force on the legal reserve plan. And what is more 
important, in those days policies, high premium or low, had no 
cash or loan provisions. No matter how serious the financial 
panic, it could not harm a life insurance company, for the reason 
that the company had no demand-banking obligations. 

When, in 1897, one of the largest companies issued its first 
G.C.V. policy (the initials standing for ‘Guaranteed Cash 
Value”), it was the subject of widespread discussion. Until the 
present century, therefore, the weathering of a financial panic by 
a life insurance company meant nothing; its current premium 
income was far more than sufficient to take care of death claims 
and expenses. 

But with the development of the sale of cash-and-loan values, 
the demand-banking activity of life insurance companies was on 
its way to its present enormous growth. Even in 1907, however, 
only a small proportion of the insurance in force had any appreci- 
able cash- or loan-value obligation. Such slumps in general busi- 
ness as have occurred since then and up to the present panic have 
been comparatively minor ones, and short lived. The demand- 
banking departments of life insurance companies did not begin to 
receive a test until in October, 1929. 

The first insureds to try it out at that time were men who bor- 
rowed on policies to put up additional margins to save falling 
stocks. Their demands for loans and surrenders were promptly 
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met, and the chorus of self-congratulation on the part of com- 
panies, executives, actuaries, and agents began. 

Of course the fact that money so borrowed and put into the 
market was lost, good money after bad, was conveniently over- 
looked. Overlooked, too, was the fact that nine out of ten of the 
policies so hypothecated were sooner or later lapsed, resulting in 
the loss of all protection for beneficiaries. 

In the spring of 1930 many who had not previously realized 
on their policies, hearing of the readiness with which it could be 
done, secured cash values or loans on policies in order to raise 
money with which to enter the market for the profits to be had 
out of the spring rise—which never came. That money, of course, 
was lost. And later most of the policies were lost. 

With the deepening of the depression more and more insureds 
borrowed to pay debts which they could not pay with depreciated 
stocks, bonds, and other assets. Then as salary and wage cuts 
came, more loans and surrenders were made to help out a depleted 
exchequer. This was an easy way to obtain money—very private, 
no questions asked, no indorsers, no security given except the 
policy, no certain date for repayment, no importunate creditor 
to stand off. 

So the test of the life insurance company as a demand-banking 
institution has developed, until today more than four billions of 
loans are outstanding. Only the companies know how many bil- 
lions of life insurance have been lost. A leading trade paper re- 
ported in June, 1932, that in the twelve months of 1931 sixteen 
billions of dollars of life insurance had been terminated by lapse 
and surrender.” It is a fact well known to life insurance men that 
the major part of the new insurance written in the last two years 
has been insurance taken out to replace old policies which had 
been lost through the use of the demand-banking cash-and-loan 
features of the old contracts. 

The great peril for the future of the institution of life insur- 
ance, as shown by the growth of the demand-banking situation, 
is the danger that agents and sales executives will forget the 
greatest source of strength of the companies in this depression. 


™ Tbid., June 17, 1932. 








358 THE JOURNAL OF BUSINESS 


That strength has come not from superhuman selection and di- 
versification of investments, but rather from the preponderance 
among the policyholders of those who have considered their 
policies as life insurance solely, as opposed to those who have 
considered them as demand-banking reserves. 

The companies and their agents, forgetting the strength de- 
rived from the millions of men desirous of preserving death bene- 
fits for widows and orphans, and assuming that exceptional in- 
vestment brains and foresight have brought them through 1929- 
32, may embark on the most intensive of all campaigns for the 
sale of high-premium, high-cash-value policies; for the sale of 
single-premium or very-short-term endowments, proceeds of 
which at maturity are to be left with the companies at interest, 
subject to withdrawal on demand; the sale of so-called ‘‘annuity” 
policies, containing cash values from the date of issue and at all 
times subject to withdrawal on demand, with no life insurance 
feature to be lost if the “annuity” is terminated. 

Such a campaign might very easily change the preponderance 
of company membership, change it until the sources of weakness 
(surrendering and borrowing members) far outnumber the 
sources of strength (the continuing buyers of life insurance as 
such). 

Indeed, the campaign has already been begun. And if it is con- 
tinued until the next panic, its logical result will be the wrecking 
of an institution which was established as an unselfish endeavor to 
care for widows and orphans only, but which ended in an attempt 
to secure all the profits and benefits of long-term banking without 
risking the dangers of demand banking. 

Saddest of all, if the wreck occurs after such a blind campaign 
for huge banking deposits, the greater proportion of the losers 
will be not the demand-banking depositors whose calls for cash 
caused the wreck; these will withdraw their money first. The 
losers will be mainly those who bought life insurance as a death 
benefit, and who, because they were thinking of their widows’ 
and orphans’ benefit funds, never asked for a cash withdrawal! 

Thus it is that the panic of 1929-32 is the first real warning to 
the banking department of life insurance companies. From pres- 
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ent indications it appears hopeful that most of the companies will 
pull through. 

On the presumption that it does not last too long, what is the 
big lesson this test gives for the future? 

Without a doubt the history of the last three years should teach 
the companies to return to first principles. No plan yet suggested 
which presumes the continuation of the companies in the demand- 
banking business, will succeed in taking the companies through 
the next panic—assuming, of course, that they come through this 
one. The only solution for the safety of beneficiaries lies in the 
complete divorce of the two activities, life insurance for bene- 
ficiaries and emergency reserves for buyers. 

Any attempt to remain in the banking business as long-term 
bankers, and at the same time to restrict it so as to prevent its 
becoming a demand-banking business in time of need, will fail. 
And when it fails the sufferers will be those insureds and their 
beneficiaries who carried policies as life insurance, with no thought 
of banking appurtenances. 

As has been said by an actuary previously referred to, the busi- 
ness of life insurance was started for the protection of benefici- 
aries, and on that basis it has been built. Today, in the midst of 
this panic, it is the insured who considers his insurance as protec- 
tion for his wife and children who is upholding the companies; 
it is the man who considers his policy to be an emergency reserve 
fund who is dragging the companies down. Considering the basic 
principles of the business, this investment or emergency-reserve 
buyer with his destructive demand for cash is an interloper who 
has no sound fundamental right to be a part of the organization. 

Yet he is the first to be taken care of, because he is the first to 
demand his money. When any company fails, the insured who 
surely loses is the insured who never considered his policy to be 
anything other than protection for his dependents at his death. 

In the strict logic of justice and equity, neither the buyer of a 
life insurance policy whose prime object is a readily available 
cash account nor the buyer of a so-called ‘‘annuity,” which is 
nothing but a very expensive bank account—neither of them— 
should be allowed to foist himself upon a community of people 
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who have banded together for the purpose of eliminating or dis- 
tributing the loss caused by the premature death of an economi- 
cally valuable life. 

It is not that the desire for a readily available emergency cash 
reserve is a wrong or an illegal desire. In many cases it may be as 
laudable as the desire for protection in event of death; in all cases 
it is an entirely worthy desire. But it is a desire—a want—which 
should be filled by some institution completely divorced from an 
institution based on the fundamental purposes for which life in- 
surance companies have been set up and built. 

Much propaganda has been spread and is being spread by com- 
panies and agents to prove the assertion that life insurance helps 
men to save money who would not otherwise save. Most people 
have taken that statement as entirely true. But it cannot be 
proved. It is a fact that many men have saved money in life 
insurance cash values, but if they still have it there, unborrowed 
and not withdrawn, that fact is proof that they have been able 
to save elsewhere. Had they not been able to save elsewhere, they 
would have withdrawn the cash from their life insurance long 
since. On the other hand, the man who has not been able to save 
and who, on any given day, has no property, will be found to be 
a man who has not saved any money in a life insurance policy. 

There are, of course, exceptions to all rules. Some men—iew in 
proportion to all who have bought policies—can be found who 
will say that at some time or other the cash value of life insurance 
policies was all they could lay hands on. In such cases (compara- 
tively few if only the one point is considered) it may be said that 
the demand-banking element of the policy was a valuable and a 
good thing for that particular individual to have. But even in 
such a case, if it is to be called good, the primary purpose of life 
insurance—protection for a beneficiary, lost because of a policy 
loan or a cash-surrender value—must be entirely forgotten. If 
that prime purpose, protection for beneficiaries, is to be continued 
as the prime purpose, the cash-and-loan features must be ignored, 
must be counted as of little, if any, value to the man who has not 
saved anything else. Hundreds of thousands of widows and or- 











LIFE INSURANCE COMPANY AS BANKING CONCERN 361 


phans who have tried to collect on lapsed and surrendered policies 
will so testify. 

But, as previously stated, the main goal of the agent is his 
high “spiff’”? commission. And the continuing goal of most life 
insurance executives is the permanence of their companies in the 
banking business. Hence it is doubtful, if this financial panic ends 
soon enough to preclude the wrecking of any big company, that 
any lesson will be learned from the experiences of these past few 
years. With such a timely passing of the panic, we may confi- 
dently expect to see agents and companies selling policies more 
enthusiastically than ever as “the world’s greatest investment.” 

Comparisons will be made, as they are today being made, on 
the readiness with which money was always obtained out of life 
insurance policies at par on the full cash value (many times it was 
only part of the cash paid in for savings) in these days of panic— 
comparisons with the inability to secure money from banks, 
trust companies, building and loan associations, stocks, bonds, 
and all other forms of property. More and more cash-demand- 
banking obligations will be sold. And when the next financial 
panic arrives (as it is generally agreed it will), the life insurance 
companies will pay the piper, at the expense of those men (and 
their beneficiaries) who buy policies with no idea in mind other 
than a benefit payable at death. 








THE INTERNATIONAL MERCANTILE MARINE 


N OCTOBER 1, 1914, and again on April 1, 1915, the 
International Mercantile Marine Company defaulted in 
its interest payments due on the outstanding $52,594,- 

000 43 per cent bonds.’ The default having continued for six 
months, the New York Trust Company, trustee under the inden- 
ture securing those bonds, declared the principal of the 43’s to be 
due and payable immediately, and on April 3, 1915, commenced 
a suit to foreclose and asked for the appointment of a receiver. 
In accordance with this request, the United States District Court 
for the Southern District of New York immediately appointed 
Mr. P. A. S. Franklin receiver of the Company. The Combine 
likewise failed, on February 1, and August 1, 1915, to pay the 
interest due on the outstanding $17,632,000 5 per cent bonds of 
the International Navigation Company. On April 30, 1915, in 
anticipation of the final default, and on application of the Fidelity 
Trust Company, the receivership was extended to protect the 
rights of the 5’s.* Following the usual custom, separate commit- 
tees were organized to represent each class of bonds, and, after 
giving careful consideration to the situation, both committees 
agreed upon a method of reorganization which they submitted 
to the security-holders for their approval. 

The plan and agreement of reorganization, dated August 3, 


* See this Journal, V, No. 3 (July, 1932), 268-82, for the first part of this discus- 


2 Research assistant in the Department of Economics of Harvard University. 

} For details see Plan and Agreement of Reorganization (August 3, 1915), p. 3. 
The indenture securing these bonds stipulated that two successive defaults must 
occur before foreclosure proceedings could be started. 

+ The appointment of P. A. S. Franklin by the Federal Court was followed by 
that of Mr. C. G. Parker by the Chancery Court of New Jersey. 
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1915, and known as the “Bannard Plan,”’ contemplated the forma- 
tion of a new company and aimed to arrange its capital on a 
basis more nearly approximating the true value of the tangible 
properties to be acquired by it. Questionable items, such as good- 
will, etc., were disregarded entirely, and it was sought to limit the 
annual fixed charges to an amount well within the average net 
profits for the six years, 1909-14, after providing 5 per cent for 
depreciation. Had the Plan become effective, a reduction of about 
$80,000,000 in the outstanding capital would have been accom- 
plished, and the required annual charges would have been cut 
approximately $1,272,000. Though unquestionably severe, the 
proposal was fundamentally sound. It recognized the hopeless 
situation confronting the old Company as a result of the extrava- 
gant practices incident to its organization, and therefore, it con- 
templated an entirely new structure in place of the old. Unfor- 
tunately, however, for the success of the project, an abrupt and 
significant improvement in the trend of the Company’s earnings 
definitely precluded any possibility of its acceptance. 

Upon the realization that the trust’s financial position had been 
altered, the terms of this reorganization, which in all probability 
would have been acceptable to all security-holders, based upon 
the record of the Company to 1915, met with considerable op- 
position from the preferred and common stockholders. Commit- 
tees arose for the protection of each of these groups of sharehold- 
ers, and they proceeded to conduct independent investigations 
of the situation surrounding the default in interest payments and 
the subsequent receivership. The protective committee for the 
preferred stock was known as the Wallace Committee; that for the 
common was called the Platten Committee. How serious the 
conflict of interests became will soon appear. 

Within twelve months after the outbreak of the European 
struggle, and less than a half-year after the appointment of a 
receiver, the tremendous war-time demands upon the world’s 
merchant shipping began to be reflected in the Marine Company’s 
revenues. From a deficit of over $300,000 in 1914, the corpora- 
tion’s profits for 1915 were running at the rate of over $20,000,000, 
and were approximately $11,000,000 for the first seven months 
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of the year.’ These earnings compare with $903,176 for the poor- 
est year, 1908, and $9,567,048 for the best previous full year, 1913. 
From a bankrupt concern with very limited possibilities, the 
International Mercantile Marine Company suddenly found itself 
in the midst of a great prosperity, with income sufficient not only 
to pay off the overdue bond interest, but also to provide for a 
large share of accumulated arrears on the preferred stock. Fur- 
thermore, the prospects for the immediate future appeared to be 
excellent. It is not surprising, therefore, that doubts should arise 
concerning the honesty of the bondholders’ purpose in formulat- 
ing their drastic plan. In view of the Combine’s tremendous 
prosperity, the questions naturally arose—Why a reorganization? 
or Why a receivership? It is important that these queries be 
answered with considerable care. 

In their preliminary report to the Wallace Committee, Ernst 
& Ernst, accountants for the preferred stockholders, stated: 

The Marine Company was at all times during the month of March, 1915, 
and thereafter in a position to pay all back interest and current interest on 
its bonded indehtedness. On March 31, 1915, the last day to cure the six 
months’ default in the payment of interest on the 44% bonds, there was on 
deposit in cash to the credit of the Marine Company, and subsidiary com- 
panies, $8,538,394.° 


If the implication contained in this statement of an unjustifiable 
default in interest payments was a fact, the directors of the Com- 
pany would certainly be open to serious criticism. Taken by itself, 
disregarding the other elements in the situation at the time, and 
without reference to the past condition of the Combine and its 
future prospects, this assertion contained elements of truth. 
With these provisions, it would logically lead to the conclusion 
that the failure was purposely and fraudulently conceived. 

But, and here is the crux of the whole matter, in the light of the 
trust’s past performance and future expectations, these provisos 

5’ The Annual Report (1916) shows net profits for 1915 to be $21,146,937. The 
report of accountants for preferred stockholders’ committee claimed that earnings 
were $11,000,000 for the first seven months of 1915, excluding the Company’s share 
of the income of the Leyland Line. See circular of the Wallace Committee dated 
September 29, 1915. 

6 Circular issued to holders of preferred stock by the Wallace Committee dated 
September 29, 1915. 
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are decidedly unwarrantable. It is significant that the admission 
was tacitly made that the Company had no other alternative than 
to default on the 43’s in October, 1914. No one would be bold 
enough to claim that the financial condition of the Marine Com- 
pany was such as to allow the regular payment of interest due at 
that time.? Ample grounds have already been set forth in the 
body of this paper to prove the opposite, and there is no need to 
revert to those arguments at this point. The controversy, then, 
centers around the status of the Combine at the time when the 
final default was committed on April 1, 1915, and the proba- 
bility that the large profits uncovered by the accountants would 
continue. 

Surprise has already been expressed that the Company was 
able to stave off a financial reorganization as long as it did. It suc- 
ceeded in this only by impairing the value of its physical assets. 
Given a sufficiently large fleet in relatively good repair to begin 
with, it requires no great amount of acumen to understand why 
the inadequacy of current earnings to meet all pressing obligations 
does not necessarily lead to an immediate crisis. The day of reck- 
oning can be postponed sometimes for relatively long periods by 
a method of financial legerdemain. The trick is accomplished 
simply by neglecting to write off sufficient sums for depreciation, 
obsolescence, and maintenance. The result is that funds are made 
available which appear to be liquid, when, as a matter of fact, 
they belong in the property and any distribution made from such 
funds is purely a payment out of capital. The extent of this neg- 
lect in the present case has already been indicated in considerable 
detail in the previous instalment of this article. Had the Marine 
Company previously made adequate allowance for depreciation, 
the stockholders would, on this occasion, have no subject for 
controversy. 

7 The prevailing attitude of the financial community toward the corporation is 
well brought out in a circular issued September 26, 1914, by the Moody Manual 
Co., in which the following appeared: ‘‘. . .. We can not see how it will be possible 
to put off much longer a reorganization which will remove the present handicap of 
excessive capitalization and bonded debt. A readjustment by which the 43% bond 
issue might be exchanged for a new stock would give a new lease of life to the enter- 


prise but we find it difficult to see any equity whatever for the present Preferred and 
Common shares.” 
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We must not be misled by the report of the Committee’s ac- 
countants that there was on deposit to the credit of the Company 
in excess of $8,000,000 in cash when the final default occurred. 
It must be remembered that this was not a net figure. The trust 
might have had twice this sum in ready cash and yet be a bank- 
rupt concern. It is obvious that if the urgent obligations exceeded 
the available cash and other liquid assets, of which apparently 
there was none at that time, the Company would be in financial 
distress, notwithstanding its large deposits in various banks.*® 

Even if it is granted that sufficient cash was at hand on April 1, 
1915, to enable the directors to meet the interest on both classes 
of bonds, it would not necessarily be the wise thing to do, if it 
could be avoided.? The point which it is here intended to empha- 
size is that the failure to remove the defaults was good adminis- 
trative policy. The Company had been grossly overcapitalized 
from its inception, and the immense burden of fixed and contin- 
gent charges which it was called upon to bear were far beyond 
its capacity. It was able to struggle along until the time of failure 
only at the expense of a greatly impaired property account. 
Furthermore, while the Combine had begun and would undoubt- 
edly continue to benefit from the unprecedented conditions inci- 
dent to the World War, this extraordinary prosperity was unques- 
tionably temporary, and the long-range future held no promise 
of improvement over the situation in the past. On the contrary, 
it was reasonable to expect that with the passing of the war crisis, 
the status of the Company might become even worse. The direc- 

§ In an advertisement in the New York Times, October 2, 1915, the Bannard Com- 
mittee wrote: “The fact is that on March 31, 1915, the day previous to final de- 
fault, current liabilities, exclusive of depreciation, were in excess of current cash re- 
sources; and this deficit would have been larger by over $6,000,000 if in November, 


1914, the White Star Line had not borrowed over $6,000,000, increasing the total 
funded debt of the Company to $12,500,000.” 

9 The Board’s point of view on this matter is contained in the following statement 
taken from a Company circular dated September 9, 1916. “.... On April 1, 1915, 
the uncertain conditions brought about by the war, including the requisitioning by 
the British Government of fifty of the ships of the Company and its subsidiaries, the 
German submarine warfare, rendered it impossible for the directors then to take a 
favorable view of the situation, and accordingly your directors concluded that it 
was not feasible, either through dividends upon the stocks of the subsidiary com- 
panies or otherwise, to attempt to procure the money with which to pay the interest 
then due and thus to avoid final default.” 
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tors recognized these facts and grasped the opportunity to place 
the ill-conceived shipping trust on a sounder footing. The pity of 
it is that the step had not been taken earlier, for had the default 
occurred six months previously, a financial readjustment could 
have been accomplished with a minimum of opposition. As it 
turned out, however, what first appeared to be a tempest-in-a- 
teapot opposition proved to be a gathering storm.” 

The course of fair dealing dictates that every reorganization 
should provide justice for all parties in interest. The financial 
difficulties of the Company since its beginning had proved con- 
clusively the impossibility of supporting its burden of overcapi- 
talization; and the sudden, but temporary, reversal in the Com- 
bine’s fortunes should not serve to restore the property to the 
stockholders without first taking account of its structural weak- 
ness. The shareholder should remember that his position is such 
that the risks as well as the profits of the enterprise fall to him. 
The bondholder purposely elects to forego unusual returns for 
relative safety of principal. If the business proves profitable, the 
stockholder is the direct beneficiary; the bondholder must re- 
main content with his fixed income, previously determined. It is 
hardly consistent with the principle of justice for all that, when 
the concern proves a failure, the bondholder should be required 
to absorb the loss, to benefit the shareholder. 

However, no great amount of reorganization experience is nec- 
essary to understand that security-holders are actuated by no 
such principle as justice in dealing with parties of conflicting in- 
terests. In no other field of human contact more than in this does 
the widespread tendency to grasp everything within sight reveal 
itself so strikingly. Little wonder, then, that with a sudden turn 
in the Company’s affairs the financial difficulties of the previous 
fourteen years were forgotten, and the Wallace Committee wrote: 
“The Committee does not intend to permit this valuable property 
to pass under present reorganization plan which presents to the 
bondholders the entire property, with its present enormous earn- 
ings, except the insignificant portion of the equity left to the 
stock.’”’"* Aided by the Combine’s extraordinary and rapidly in- 

0 F. A. Saliers, Journal of Political Economy, XXIII, 925. 

™ Circular issued by the Wallace Committee dated September 29, 1915. 
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creasing prosperity induced by the war demands,” this Commit- 
tee succeeded in preventing the foreclosure proceedings. 

Recognizing that conditions had changed since the formulation 
of the Plan of August 3, 1913, and hoping to attract to it the sup- 
port of the junior security-holders in the interests of a permanent 
readjustment of the affairs of the Company, the Bannard Com- 
mittee presented a new plan of reorganization from which the 
objectionable assessments of the preceding proposal had been 
eliminated." But circumstances did not favor the bondholders. 
By 1916 the tremendous profits of the shipping trade made it 
appear quite clear that the stockholders would refuse to accept 
such minor concessions. As a matter of fact, the commanding 
power in the situation seemed to be transferred to the junior secu- 
rity-owners who jointly undertook to draw up a reorganization 
plan of their own which would be acceptable to all. 

Judging from the unanimity with which both the preferred and 
the common stockholders opposed the Bannard Committee, it 
would naturally be expected that an agreement should be reached 
and a proposal forthcoming in remarkably short order. But such 
was not the case. When the two groups were fighting a common 
enemy, they found it easy to reach an understanding; now that 
each was attempting to outdo the other, a distinctly different sit- 
uation arose. After much unsuccessful deliberation in successive 
attempts to formulate a plan, negotiations between them were 
terminated on February 7, 1916. Let the Wallace Committee 
explain the failure to concur: 


.... The Committee deemed it advisable . . . . to formulate a plan of 
reorganization involving the retirement of the existing bonds. In formulating 
sucha plan... . your committee has been met with demands for recognition 
on behalf of the common stock, in nowise based on any valuation of property, 
and of such magnitude that, in justice to the holders of the preferred stock 

. . it was impossible to agree thereto, notwithstanding your Committee 


The earnings in 1915 were almost four times those of the average net income 
for the preceding eleven years. Those for 1916 were more than five times as great 
as the eleven-year average. 

*3 See circular issued by the Bannard Committee dated September 17, 1915. 
Technically, this was not a new plan but merely a modification of the old. 

‘4 Circular issued to common stockholders by the Platten Committee dated 
March 22, 1910. 
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was desirous of recognizing and liberally treating any potential or prospec- 
tive value in the common stock.'s 

In order to force the Platten Committee to accede to its terms, 
the committee for the preferred stockholders resorted to bluff, 
but the common shareholders were not to be deterred by threats.*® 

A deadlock had been created, and, notwithstanding the efforts 
of Charles H. Sabin, of the Guaranty Trust Company, who had 
been appointed to membership on the preferred stockholders’ 
committee for the express purpose of effecting a reconciliation, it 
was not to be broken until August 1, 1916. At that time the Plan 
and Agreement for the Readjustment of the Debt of the Inter- 
national Mercantile Marine Company was formulated and offered 
for approval to the security-holders by the joint committees of 
preferred and common stockholders. 

On September 29, 1916, in a special meeting of stockholders 
called for the purpose, this Plan, previously having been adopted 
by the bondholders, was consummated. On October 6 the receiver 
was discharged, and the reorganization was completed without 
recourse to foreclosure proceedings. Thus ended the bitter strug- 
gle between security-holders of slightly more than a year’s dura- 
tion, in which brief interval was witnessed, as a result of the ex- 
traordinary changes created by the World War, the amazing 
spectacle of a company lifted from the depths of depression to a 
pinnacle of prosperity. That the Combine’s financial difficulties, 
however, were not thereby terminated, nor that 2 permanent 
truce between stockholders had thus been effected, will appear 
later. 

The reorganized International Mercantile Marine Company 
began operations with capital li. silities in excess of $152,000,000. 
Of this sum, $50,000,000 was bonded indebtedness on which there 
were required annual interest payments of about $2,650,000; and 
$50,000,000 was preferred stock on which the contingent charges 
were approximately $3,000,000 a year. Previous to the readjust- 
ment, the capital liabilities exceeded $183,000,000; the bonded 

1s Circular to preferred stockholders by the Wallace Committee dated February 


7, 1916. 
6 A full statement of the stand taken by the common stockholders is contained 
in a circular issued by them under date of April 8, 1916. 











370 THE JOURNAL OF BUSINESS 


debt was almost $82,000,000, with annual fixed charges thereon 
of about $3,750,000; and the amount of preferred stock outstand- 
ing with its contingent liability was practically the same." Thus, 
as a result of the reorganization, the capitalization of the Marine 
Company was cut by more than $30,000,000, and there was a 
reduction in required annual interest payments on the funded 
debt in excess of $1,000,000. On the other hand, the contingent 
liabilities remained unchanged, and the Plan made no provision 
for the disposal of the accumulated unpaid dividends on the pre- 
ferred shares. 

A serious fault of the Plan was that it gave little heed to the 
financial difficulties of the Marine Company in the past, and even 
less to the probable earnings of the Combine in the future. Con- 
fronted with a situation wherein there occurred a most extraordi- 
nary change in the financial condition of the corporation, making 
available large sums of cash, the sponsors of the reorganization 
evolved a scheme, the sole purpose of which, apparently, was to 
squander the Company’s liquid resources. That the transforma- 
tion in the financial condition of the International Mercantile 
Marine was due solely to the shortage of tonnage and the abnor- 
mal increase of freight rates resulting from the continuation of the 
war concerned the drafters of the Plan not at all. They paid no 
attention to the fact that during the first thirteen years of the 
Company’s existence, operations were conducted at a substan- 
tial loss; and they were either unable or unwilling to contemplate 
the decidedly inferior prospects of the future. Their one aim 
seemed to be to pay off the interest due on the bonds in order to 
rid the Company of the receivership and thus restore the property 
to the stockholders. In this they succeeded; but only at the ex- 
pense of neglecting almost completely to effect the type of read- 
justment in the affairs of the Combine which would make im- 
probable the recurrence of the financial distress which had been 
a constant source of irritation to the trust since its origin. A 
feeble attempt was indeed made to provide relief from the over- 

'? These sums were estimated from the Annual Report for December 31, 1915, 
and from a circular issued by the committee for common stockholders under date of 


April 8, 1916. The results agree rather closely with the figures given in the popular 
press at the time. 











INTERNATIONAL MERCANTILE MARINE COMPANY 371 


powering burden of fixed charges by retiring 43 per cent of the 
outstanding bonded indebtedness, but this, though unquestion- 
ably a step in the right direction, did not proceed far enough. 
Moreover, in creating new bonds on which there were heavy 
sinking-fund requirements and which paid a higher rate of in- 
terest than those for which they were exchanged, the benefits 
thereby obtained were materially reduced. 

Perhaps the weakest feature of the Plan of August 1, 1916, was 
its failure to provide for the liquidation of the unpaid dividends 
on the preferred stock. In the explanation of this neglect is con- 
tained the underlying reasoning on the basis of which the entire 
scheme was promulgated. Succinctly stated, this error was rooted 
in the belief (perhaps it was only a hope) that the unprecedented 
war profits would continue permanently, or at least long enough 
to enable the Company to wipe out the arrearages on the preferred 
shares. All kinds of fantastic estimates of the Combine’s probable 
future earning-power were made at the time by the stockholders 
and bankers." Some were relatively conservative; others were 
extravagant; but all were blindly optimistic, failing to take into 
account the financial difficulties of the shipping trust in the past, 
and making no allowance for a possible recurrence of these ob- 
stacles in the future. 

The activities of the preferred and common stockholders in 
opposing the Bannard Plan only to foist upon the Marine Com- 
pany their own distinctly inferior reorganization cannot be too 
strongly condemned. It indicates, as nothing else can, the utter 
irresponsibility of most shareholders in the long-range welfare of 
the corporation of which they are the owners, and demonstrates 
anew the self-seeking proclivities of the average human being. 
The only excuse which can be made for the action of the share- 
holders is the possibility that they believed honestly that the 

%8 See, e.g., circulars of the preferred and common stockholders’ committees, 
dated September 29, 1915, and April 8, 1916, respectively. The advertisements of 
stockbrokers during the period of the trust’s temporary revival afford excellent il- 
lustrations of the extreme wildness with which estimates of earnings were made. If 
we were to believe one circular (New York: C. D. Knapp, Jr., 1916), the Company’s 
surplus in 1916 was expected to be large enough to pay dividends of more than 50 


per cent on the par value ($100) of the outstanding common stock, or in excess of 
120 per cent of the then market value of those shares. 
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new-found prosperity of the shipping trust had come to stay; but 
such colossal ignorance is hard to imagine. 

The unusual earnings of the International Mercantile Marine 
Company continued until the end of 1921, though the peak of the 
prosperity was attained in 1916, from which point there had oc- 
curred a very material reduction of income in the years immedi- 
ately following. Table IIIT summarizes the results of the Com- 
pany’s operations from 1915 to 1930. 

The important factor in earnings for 1915 and 1916 was, of 
course, the enormous volume of war tonnage at greatly increased 
rates. In January, 1916, the transatlantic freight rates on twelve 
leading commodities averaged seven times the rates prevailing in 
June, 1914. Cotton at $55 per ton was twenty times the 1914 
rate, and the freight charge of $24 a ton for grain in the latter year 
was six times the tariff of the same commodity earlier. In Janu- 
ary, 1917, however, the British program for nationalizing shipping 
was put into force, and the effect was to commandeer 85 per cent 
of all cargo space at $10 per ton, instead of the previous average 
of about $25 a ton. Later in the same year the Company’s Ameri- 
can tonnage was requisitioned by the United States government. 
In addition, the British excess-tax rate was increased, early in 
1917, from 60 to 80 per cent on shipping profits, which, after 
making allowance for deductions, appropriated about 45 per cent 
of the Company’s net income.” It was the combination of these 
and other factors which served to cut materially into the Com- 
bine’s revenues during the remainder of the war, and prevented 
the high rates from being reflected in the phenomenal increase of 
profits witnessed in 1915 and 1916. Later, when the abnormal war 
demands had ceased, the earnings of the shipping trust settled 
back to pre-war levels, and, as will be seen, formidable financial 
difficulties again confronted the management. All this could 
easily have been predicted, but the sponsors of the plan of 1916 
were too busily occupied with the task of dissipating the Com- 
pany’s huge cash resources to pay much attention to probabilities 
in the future. 

Nevertheless, the large earnings did continue while the war 


19 For details see Annual Report (December 31, 1917). 
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lasted and were maintained on a rather high level until 1922. 
This was partially in line with the expectations of those who en- 
gineered the readjustment in 1916, and, as they had hoped, sub- 
stantial payments on account of the accumulated dividends on 
the preferred stock were made in each year until 1921, when only 
the regular 6 per cent payment was ordered. In this way, a total 
of 82 per cent of accrued dividends at the time of the reorganiza- 
tion was reduced to 42 per cent at the end of 1922.” Beginning in 
1922, the Marine Company began, in common with all shipping 
industries throughout the world, to feel the depressing effect of 
the post-war conditions. Its income diminished at such a rapid 
rate that, after the payment of 13 per cent on the preferred 
stock in February, 1923, further dividends were discontinued, 
with the result that arrearages again began to accumulate. Not 
a single dividend had ever been paid on the common shares, and 
none seemed to be in prospect. 

In 1919 an opportunity arose to dispose of the British proper- 
ties of the Company to an English concern for approximately 
£27,000,000,”" a sum sufficient to have paid off all bonded indebt- 
edness, all the preferred stock and its accrued dividends, and a 
substantial sum on the common shares. This proposition was rec- 
ommended by the directors and submitted to the stockholders 
for their approval, but it was rejected by them in a special meet- 
ing held on June 16, 1919. Previously, on June 5, Messrs. F. W. 
Scott and J. W. Platten, who had been appointed to the group 
of five proxy holders, resigned therefrom for the reason that they 
disapproved of the offer. These gentlemen, who were members of 
the protective committees of preferred and common stockholders 
responsible for the abominable reorganization plan of 1916, led 
the opposition against the sale,”* with the result already indicated. 
Had the shareholders elected to follow the advice of President 
Franklin that the international shipping situation favored the 
acceptance of the British proposal, a new organization could have 
been formed which would have been free to concentrate on the 


2 See ibid. (December 31, 1921), p. 7, for detailed record of payments made. 
2t Circular issued to stockholders dated May 22, 1919. 


22 See circular issued by this self-constituted proxy committee under date of 
June 10, 1919. 
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development of a purely American merchant marine.*? And, what 
is still more important, it could have done so with a financial 
structure infinitely superior to that which this Company was 
forced to retain. 

Subsequent to 1923, when it was found necessary to omit the 
dividends on the preferred stock, conditions did not improve. 
The operation of the Company was rendered additionally difficult 
by the enactment of restrictive immigration laws, which reduced 
the number of the Combine’s third-class passengers, necessitating 
a complete readjustment of that kind of business; by the institu- 
tion of active competition of the United States government owned 
and operated vessels; and by a material decrease in the volume 
of ocean freight traffic. 

The continuance of these conditions, together with the necessity of ac- 
quiring new tonnage to be financed by obligations senior to both classes of 
stock, and the growing tendency toward nationalization of ownership of 
ocean going vessels were matters of grave concern to your Board of Directors, 
and they finally concluded that it would be to the best interests of the 
stockholders if the Company could advantageously dispose of its holdings 
of stock of the Oceanic Steam Navigation Company [White Star Line].4 


At the meeting of the stockholders held June 17, 1926, authority 
for this sale was granted, and negotiations, which had previously 
been entered into, were continued with the result that the White 
Star Line was sold for £7,000,000 to the Royal Mail Steam Packet 
Company. The proceeds of the transaction, as they were collect- 
ed, were used largely to retire some of the outstanding bonds. 


23 The inability of the Marine Co. to participate in the purchase of shipping- 
board vessels in 1920 was due to its ownership of foreign tonnage. Later events 
proved that Mr. Franklin had appraised the shipping situation correctly, for the 
strong spirit of nationalism engendered by the World War intensified the competi- 
tion in the shipping trade with the result that the Company’s foreign holdings be- 
came more or less of a burden. On the other hand, in the midst of the world-wide 
post-war depression, the corporation’s American tonnage found refuge in its own 
protected intercoastal trade and therefore suffered less keenly. 


24 President’s letter to the stockholders of the International Mercantile Marine 
Co. dated August 4, 1927. 

It is interesting to observe a report of the New York Times, February 13, 1931, 
that Sir William McLintock, investigator for the voting trustees of the ill-fated 
Royal Mail Steam Packet Co., assailed the purchase of the White Star Line from 
the International Mercantile Marine Co. as extravagant. 
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This transfer of approximately one-half million tons of shipping 
involved a corresponding restatement of the property values on 
the books of the corporation and the writing-down of the item of 
good-will. Accordingly, the Annual Report for December 31, 
1927, disclosed reductions of about $45,000,000 in good-will and 
more than $69,000,000 in the property account. And after the 
excess of the book value over proceeds of the sale of the properties 
and good-will of the White Star Line had been written off, the 
balance sheet showed a capital impairment of nearly $30,000,000. 
Added to this, the operations of the Marine Company since 1922 
had been conducted on none too profitable a basis, with the result 
that unpaid dividends on the preferred stock continued to ac- 
cumulate. Recognizing the practical impossibility of discharging 
within a reasonable time any part of the accrued dividend obliga- 
tion, and wishing to establish the finances of the trust on a firmer 
foundation, the directors, on August 4, 1927, proposed a plan for 
recapitalizing the Company. Thus, almost eleven years to a day 
after the Reorganization Plan of August 1, 1916 had been forced 
upon the Combine, the necessity of a thoroughgoing readjustment 
of its affairs again became urgent. 

The Plan was presented to the stockholders for their approval 
in a special meeting called for that purpose on September 29, 
1927. So widespread was the recognition of its fairness to both 
classes of stock, and so obviously in the interest of the Company, 
that it received the approval of 99 per cent of the stockholders of 
each class present at the meeting. But, as on almost every occa- 
sion in the past, it was strongly contested and successfully op- 
posed by a small minority of preferred stockholders. 

Two actions were brought in the Court of Chancery of New Jer- 
sey by the owners of 1,680 shares of preferred stock’s for an in- 
junction restraining the adoption of the Plan on the ground that, 
regardless of its merits as a business proposition, the laws of New 
Jersey could not allow its passage over the objection of any pre- 
ferred shareholders. In its opinion on the application for an in- 
junction, the court had this to say: 


2s The contestants were the Lonsdale Securities Corporation and Grace M. Drexe- 
liams, both of Buffalo, N.Y. 
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There is thus presented the familiar situation created by a very meager 
minority objecting to the efforts of the managers of an unfortunate indus- 
trial corporation to extricate it from an unsatisfactory financial situation. 
There is no suggestion of fraud leveled at the action of the board of directors, 
but in fact, an express avowal of confidence on the part of the complainants 
in the good faith in the managers of the Company in proposing this new plan 
of capitalization. It clearly was their duty to make every effort to end this 
impossible condition of affairs, and that their intentions should be above 
suspicion is apparent from the fact that although the situation has been dis- 
cussed on innumerable occasions no one had been able to formulate a feasible 
proposal that would be more desirable, as well as from the fact that about 
99% of the preferred stock represented at the meeting was voted favorably.* 

Notwithstanding this opinion, the court enjoined the carrying- 
out of the proposal on the ground that the complaining stock- 
holders had a property right of which the operation of the Plan 
would deprive them, saying: 

It is true that there would be placed in the hands of the owners of the new 
shares of stock issued to replace the preferred shares intended to be retired 
a greatly increased power of franchise, but the complainants neither seek, 
nor wish, to surrender their present rights for the one offered in their stead, 
and it is beyond the power of the corporation, this court or the legislature to 
compel it.?7 
Upon the advice of the Company’s counsel that an appeal to this 
decision would not be sustained, the Plan was definitely abandoned. 

During the year 1928, the operations of the Marine Company 
were conducted on a more profitable basis than in 1927, but, on 
December 31, the balance sheet still showed a deficit of almost 
$29,000,000. In spite of the corporation’s relatively strong cash 
position, the capital impairment prohibited the use of these funds 
for the payment of dividends, with the result that on February 1, 
1929, there had again accumulated a total of 793 per cent of ar- 
rearages on the preferred stock. Moreover, the prospects of the 
Company were such as to render almost hopeless the expectation 
that the deficit and dividend accruals could be liquidated within 
a reasonable number of years in the future.** With this in mind, 


26 Reprinted in notice to stockholders issued November 3, 1927. 


27 Ibid. 

28 On the basis of earnings in 1928, the Wall Sireet Journal estimated that it 
would take thirty-eight years to eliminate the profit-and-loss deficit, not counting 
the accrued dividends, which, in the meantime, would have increased annually 
(issue of June 28, 1929, p. 7). 
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and desiring to exhaust every effort to overcome the impossible 
situation with which they were confronted, the directors formu- 
lated a new proposal for readjusting the affairs of the Company.” 

This proposal contemplated the retirement of the outstanding 
preferred and common stock, in lieu of which there were to be 
issued 720,000 shares of new no par stock to be exchanged on the 
following basis. Each share of old preferred was to receive one 
share of new no-part stock, and each share of old common was to 
get one-fifth of a share of the new. In addition, holders of the 
preferred stock were to be paid $20 in cash for each share sur- 
rendered, thereby relinquishing all claims to accrued unpaid divi- 
dends. This proposal differed from its forerunner in that the own- 
ers of the preferred stock now received $20 in cash in place of the 
one-fifth share of no-par preferred offered in the previous ar- 
rangement. The common received the same treatment as for- 
merly. 

The Plan was submitted to the stockholders, and was adopted 
by them on June 24, 1929, but not without important opposition. 


No doubt the threat that “if .... this plan... . fails of con- 
summation, the alternative would seem to be a resort to dissolu- 
tion, and a possible reorganization . . . . which would not result 


as favorably to all the stockholders as the plan now proposed,’’*° 
must have played an important part in impressing upon them the 
urgency of the Company’s need and the precariousness of their 
position. For, paradoxically as it may appear, it seems almost 
too good to be true that the stockholders should, of their own 
wills, consent to anything which was so manifestly in their own 
and the Corporation’s interest. 

Needless to say, the readjustment of the finances of the Com- 
pany greatly simplified and improved its capital structure and 
financial position. Upon the consummation of the Plan, there 
resulted a reduction in the outstanding shares from 498,718 com- 
mon and 517,250 preferred with a par value of $101,596,800 to 
600,000 shares having no par value. The capital impairment of 
about $29,000,000, which had previously existed, was eliminat- 


2 Circular issued to stockholders dated May 2, 1929. 


3° Circular issued May 2, 1929. 
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ed,** as was the item of good-will, which had been carried on the 
books at upward of $34,000,000. The accrued dividends on the 
preferred stock were, of course, automatically wiped out upon 
the acceptance of the corporation’s terms by the holders of those 
shares, and all further contingent liabilities disappeared. There 
remained outstanding merely about $19,000,000 in bonds, the in- 
terest on which was the only possible source of future concern to 
the management, and the annual earnings gave promise of being 
more than ample to meet the required charges on this indebted- 
ness. Though the results of operations for the first three months 
of 1930 were not as satisfactory as the corresponding period for 
1929, the directors nevertheless felt justified in initiating divi- 
dends on the new stock on February 15, 1930, when one dollar per 
share was paid. 

Thus, after twenty-eight years of an almost continuous strug- 
gle with seemingly insurmountable financial difficulties, the Com- 
pany appeared at last to have thrown off the burdens imposed 
upon it at the time of its organization, and was now free to con- 
centrate on its commercial business. On January 6, 1931, negotia- 
tions were concluded for the purchase of the Roosevelt Steam- 
ship Company, “for the further development and upbuilding of 
shipping in an important manner under the American flag.’’” 
This has long been the object of the directors, and is unquestion- 
ably a step in the right direction, as is the more recent combina- 
tion with the Dawson-Dollar interests, but startling results are 
nevertheless not to be expected. Operating in a highly competi- 
tive industry which is subject to all the ordinary and many of the 
extraordinary vicissitudes of trade, the enterprise will require the 
entire resources of its able management and strong banking sup- 
port to attain even a moderate degree of success in the future. 

3t This, it will be observed, was entirely a book transaction; the mere formality 
of writing down the capital account through the medium of changing par values 


made the corporation no richer than formerly. Legally, of course, dividends could 
now be paid, where before, on account of the deficit, that was impossible. 


32 Annual Report (1930), p. 6. 
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III. SINCE THE CLAYTON ACT—Continued 


THE PICKETING CASES AND THE 
NORRIS—-LA GUARDIA ACT 


JAY FINLEY CHRIST 


IHE distinction commonly observed between picketing 
and boycotting is often useful for purposes of division of 
discussion; but it is distinctly worth noting that the dis- 
tinction is almost, if not entirely, artificial. Picketing which is 
aimed at the deterrence of employment of men to displace or to 
replace strikers is not essentially different from picketing which is 
aimed at the deterrence of patronage. In either case, the objec- 
tive is prevention of the establishment of business relations be- 
tween the boycotted business and some portion of the public not 
directly (and sometimes not even indirectly, in any specific sense) 
interested in the instant dispute; and yet, employment picketing is 
usually considered apart from boycotts. Again, there is no essen- 
tial difference between personal picketing and the circulation of 
printed matter relative to a labor dispute; yet the latter is con- 
sidered boycotting, while the former is not. Still further, the dis- 
tinction between the picketing cases and the boycotting cases is 
artificial, too, since it frequently happens that the same case in- 
volves issues of the legality of the boycott as an aim and issues of 
the legality of picketing practices as a means of maintaining one 
or another kind of boycott. The present discussion, so far as possi- 
ble, is confined to the cases which have involved, as their major 
issues, questions of the legality of picketing, whether of employees 
or of customers, as a means to the maintenance of strikes, boy- 
cotts, and the like. 
18 Associate professor of business law in the School of Business, the University of 
Chicago. 
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THE COMMON-LAW CASES”? 


The earliest important common-law case which involved an 


interpretation of the Clayton Act as applied to labor disputes™ 
was Tri-Cities Trades Council et al. v. American Steel Foundries .*™ 
The Trades Council was a sort of local federation of local unions of 
steel workers and others in Granite City, Illinois. In the spring of 
1914, the Council called a strike of plaintifi’s employees. Only 
two men “‘went on strike.”” The Council maintained a picket line, 
both near the plant and upon the public streets not far away from 
the plant. Some assaults and other violence occurred, both at the 
plant and upon the streets. The District Court, in an unreported 
decision, granted an injunction which enjoined all picketing, even 
upon the streets of the town, and all acts of conspiracy or com- 
bination of any sort with the purpose of obstructing or interfering 
with complainant’s hiring of men or otherwise conducting his 
business. The first report of the case is the opinion of the Circuit 
Court of Appeals, which reversed the decree of the District Court. 
It was pointed out that the District Court was in error in assum- 
ing the illegality of any and all interference with prospective em- 
ployment relations. There is, during a strike, a sort of suspended 
relationship, during which it is unsound to consider the Council in 
this case or others in like situations as mere intermeddlers. It was 

%9 Most of the cases which are here called “picketing” cases and which involved 
issues of the legality of picketing and “patrolling” practices, involve only common- 
Jaw issues and issues as to the effect of the Clayton Act upon common-law principles 
affecting such common-law issues; a few of the ‘‘picketing”’ cases, however, involve 
issues under the Sherman Act as well as common-law issues, and a few involve issues 
under the Sherman Act only, as modified by the Clayton Act. 

10 The relevant provisions of the Clayton Act are found in Section 20. See Ap- 
pendix hereto. 

™ (1916) 238 Fed. 728, Case No. 105, Appendix. An earlier case which in- 
volved at least mention of the Clayton Act was Alaska S.S. Co. v. Intl. Longshore- 
men’s Association of Puget Sound et al., (1916) 236 Fed. 964, Case No. 104. The 
terms of the injunction in that case are not reported, and the court does not explain 
the interpretation of the Clayton Act which permits issuance of the injunction. It 
says merely that the acts of defendants “went beyond the privilege and license 
granted to defendants by Section 20.’ Another case, of the highest importance, 
reached the Supreme Court before the Steel Foundries case and exerted some in- 
fluence upon the latter. It involved issues under the Sherman Act, and will be dis- 
cussed in a later paper. The case referred to is Duplex Printing Co. v. Deering et 
al., No. 107, Appendix. 
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ordered, therefore, that the decree must be modified so that it 
should in some way define the limits between lawful conduct and 
unlawful conduct and so that it should enjoin only such conduct 
as should be determined to be unlawful. 

Upon an appeal to the Supreme Court of the United States, the 
decree was remanded to the District Court for modification upon 
lines laid down by the Supreme Court, speaking through Chief 
Justice Taft." The court found two groups of issues: one group 
related to the effect of the Clayton Act upon the powers of the 
federal courts to deal with the two striking employees, while the 
other group dealt with the legality of the conduct of the Council 
and its pickets."’ As to the employees, the Supreme Court said: 


The prohibitions of Section 20, material here, are those which forbid an 
injunction against, first, recommending, advising or persuading others by 
peaceful means to cease employment and labor; second, attending at any 
place where such person or persons may lawfully be for the purposes of peace- 
fully obtaining or communicating information, or peacefully persuading any 
person to work or to abstain from working; third, peaceably assembling in a 
lawful manner and for lawful purposes. .. . . This introduces no new prin- 


™2 (1921) 257 U.S. 184, No. 1o5a, Appendix. 


"3 In the final decree of the District Court the defendants were “perpetually re- 
strained and enjoined from in any way or manner whatsoever by use of persuasion, 
threats, or personal injury, intimidation, suggestion of danger or threats of violence 
of any kind, interfering with, hindering, obstructing or stopping any person engaged 
in the employ of the American Steel Foundries in connection with its business or its 
foundry [in Granite City] or elsewhere, and from interfering by persuasion, violence 
or threats of violence, in any manner with any person desiring to be employed by 
[complainant], and from inducing or attempting to compel or induce by persuasion, 
threats, intimidation, force or violence .... any employees of [complainant] or 
persons seeking employment with it . . . . and from preventing any person by per- 
suasion, intimidation, force or violence . . . . from entering into the employment of 
[complainant], and from protecting, aiding or assisting any person or persons in com- 
mitting any of said acts, and from assembling, loitering or congregating about or in 
proximity of [complainant’s plant], for the purpose of doing or encouraging others in 
doing, any of the said unlawful or forbidden acts or things, and from picketing or 
maintaining at or near the premises of the complainant, or on the streets leading to the 
premises of the said complainant, any picket or pickets, and from doing any acts or 
things whatever in furtherance of any conspiracy or combination among them... . 
to obstruct or interfere with [complainant and his employees] . . . . and also from 
entering upon the ... . premises [of complainant without his consent]... . and 
from injuring or destroying any of the property of the said American Steel Foun- 
dries.” (Italics supplied.) 
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ciple into the equity jurisdiction of [the federal] courts. It is merely declara- 
tory of what was the best practice always. 

Peaceful persuasion is permitted by the Clayton Act, so far as 
striking employees are concerned; and the decree must be modi- 
fied by striking out the word “persuasion.”” But the presence of 
large numbers of pickets is, in fact, per se intimidative and, there- 
fore, not peaceful. It is therefore necessary to define what picket- 
ing is peaceful and what is not. This cannot be done in any general 
way, however. 

Each case must turn upon its own circumstances. It is a case for the flexi- 
ble remedial power of a court of equity which may try one mode of restraint, 
and if it fails or proves too drastic, may change it. We think that the strikers 
and their sympathizers engaged in the economic struggle should be limited to 
one representative for each point of ingress and egress in the plant. . . . and 
that all others be enjoined from congregating or loitering at the plant or in 
the neighboring streets by which access is had to the plant, that such repre- 
sentatives should have the right of observation, communication and per- 
suasion, but with special admonition that their communication, arguments 
and appeals shall not be abusive, libelous or threatening, and that they shall 
not approach individuals together, but singly, and shall not in their single 
efforts at communication or persuasion obstruct an unwilling listener by im- 
portunate following or dogging his steps. This is not laid down as a general 
rule, but only as one which should apply to this case under the circumstances 
disclosed by the evidence and which may be varied in other cases. It becomes 
a question for the judgment of the chancellor who has heard the witnesses, 
familiarized himself with the /ocus in quo and observed the tendencies to dis- 
turbance and conflict. The purpose should be to prevent the inevitable in- 
timidation of the presence of groups of pickets, but to allow missionaries. 


As to the Council and the other defendants who were not em- 
ployees or ex-employees of complainant, the Supreme Court de- 
cided that even though these defendants were not employees with- 
in the meaning of Section 20 [1] of the Clayton Act, yet, since it 
is probable that both members of the unions which were repre- 
sented by the Council and others of the defendants not so repre- 
sented “were looking forward to employment when complainant 
should resume full operation'’’ .... they were directly inter- 
ested in the wages which were to be paid,” and that peaceful per- 
suasion by them (and by the council on their behalf) was justifi- 


™4 About 25 per cent capacity of the plant was employed during the dispute. 
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able. The modification of the decree, therefore, was ordered ap- 
plied to both classes of defendants." 

The substance of the decision is that the Supreme Court recog- 
nizes that picketing may be peaceful; that the term “peaceful 
picketing” is defined, for the purposes of this case only, as the 
placing of not more than one “missionary” picket at each point of 
ingress or egress; that this sort of picketing may be employed, 
without injunctive restraint, either at common law or under the 
Clayton Act; and, finally, that such practice may be followed 
either by striking ex-employees or by local unions or local affili- 
ated councils whose members have a direct interest in employ- 
ment conditions, such as the interests of the non-employed de- 
fendants in the Tri-Cities case. Of particular interest is the im- 
plication that the interest of the defendants was “justification”’ 
for whatever there was of interference with complainant’s opera- 
tion of his plant. 

How far the court would follow such “justification” is not yet 
settled. One way in which the question might arise is indicated by 
the next case of importance in this group, Charleston Dry Dock & 
Machine Co. v. O’ Rourke et al."® During a strike at the Company’s 

"5 It is worth noting that the principles regarding the illegality of interference 
with employment relations are not carried by the Court to the extent suggested in 
this Journal, July, 1932, pp. 287-88; and this in spite of the suggestion of counsel in 
the Tri-Cities case, that the principle of the Hitchman case could be, and should be, 
used to restrain all picketing. 

Upon this point, the court said, in the Tri-Cities case, that “the unlawful and de- 
ceitful means [in the Hitchman episode] was quite enough to sustain the decision 
[in that case] without more”’ (257 U.S. 212); and that the interest of the union in the 
Hitchman mine conditions was much more remote than the interest of the Council 
and other defendants in the Tri-Cities case. ‘“The circumstances of the [Hitchman] 


case make it no authority for the contention here,” namely, the contention that the 
Hitchman decision would support the District Court’s decree in the Tri-Cities case. 


"6 (1921) 274 Fed. 811, Case No. 131, Appendix. The concept of “justification” 
for interference with business relationships is no more clear today than it was in the 
1890's. (See this Journal, April, 1930, p. 225, n. 56, and October, 1930, p. 457, in the 
discussion of Oxley Stave Co. v. Cooper’s Union, Case No. 38.) The Norris Act at- 
tempts to throw some light upon it, indirectly, by definition of “parties to labor dis- 
putes’; but this, it is believed, is merely an attempt to put into specific terms the 
ideas of the framers of the Act as to some of the content of the “justification” con- 
cept. It is too early, of course, to predict what the courts will do with this definition 
in this connection, but it is believed that the definition will have no appreciable 
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yards in Charleston, South Carolina, considerable violence oc- 
curred in the form of assaults and damage to property, and the 
operation of complainant’s business was seriously obstructed. It 
was not possible to establish specific connection between the dam- 
age done and the strikers who were made defendants in an in- 
junction proceeding; but the probability of such connection was so 
great that the court issued an injunction which restrained de- 
fendants and “all persons acting with knowledge of this order’ 
from acts of violence, threats, intimidation, abusive language to 
complainant’s employees and prospective employees, from picket- 
ing in such manner as to menace the peace or to produce intimida- 
tion by reason of numbers, from attempting (by any mear:, with 
knowledge, inferred) to induce employees to leave complainant’s 
employ in violation of contracts, and from ‘“‘knowingly and wil- 
fully persuading .... employees... .to leave complainant’s 
service.’ The District Court held that the Clayton Act did not 
prohibit the issuance of this injunction, relying upon the Hitch- 
man case for its common-law principles and upon King v. Weiss 
& Lesh Mfg. Co." for its interpretation of the Clayton Act. 

The decree in the Charleston case was rendered before the Su- 
preme Court handed down its decision in the Tri-Cities case, and 
the Charleston case was not appealed. It seems probable that the 
decree in the latter case would have been modified upon appeal, 
by striking out those clauses which forbade peaceful persuasion of 
employees to leave or to not take employment; but in view of 
some of the language used in the Hitchman case, it is by no means 
certain that the Supreme Court would have found any “‘justifica- 
tion” for even peaceful persuasion or peaceful picketing, which 
was intended to disturb or which did interfere with an existing 
employment relation which was known to defendants to exist. 
There is no decision of the Supreme Court upon the point. 

Of more than three hundred injunction cases which were liti- 


effect upon the decisions of the courts. (See Christ, “The Federal Anti-injunction 
Bill,” Illinois Law Review, January, 1932, p. 534). Further discussion of the matters 
involved here are reserved for later treatment. 


"7 (1920) 266 Fed. 257, Case No. 125, Appendix. See n. 133 (d), infra. 
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gated during the machinists’ strike of 1922,"* only three of the 
federal cases have been reported, aside from the Wilkerson in- 
junction case, discussed elsewhere.’ All three are picketing cases 
which arose upon private petitions for injunctions. The opinion 
in Great Northern Ry. Co. v. Local Great Falls Lodge of Interna- 
tional Association of Machinists et al.’*° is a most remarkable docu- 
ment. It is remarkable for its reasonableness and for the fact that 
it fairly bristles with pungent wit." The court refused to enjoin 
the strike, and enjoined only the usual categories of violence, as- 
saults, threats, and intimidation, specifically permitting two pick- 
ets per entrance to the railway shops. Another case is Great 
Northern Ry. Co. v. Brosseau et al. in which the decree obvi- 
ously is influenced by the Supreme Court’s decision in the Tri- 
Cities case. Peaceful persuasion is expressly excepted from the 
operation of the decree, and three pickets per entrance are specifi- 
cally permitted. A remarkable feature of the decree in the Bros- 
seau case is that it is directed, not alone at the strikers and their 
friends, but also at the complainants, who are specifically en- 
joined not to make use of epithets, threats, personal injury, or in- 
timidation against the pickets, so long as the latter conform their 
conduct to the decree.’ The third case in this group is New York, 

48 See Frankfurter and Greene, The Labor Injunction, p. 52, n. 16. 

"9 This Journal, April, 1932, pp. 103 ff. 

120 (1922) 283 Fed. 557, Case No. 155, Appendix. 

™ No excerpts can give the reader the true tone of the opinion; but a sample cho- 
sen at random may serve as some indication. Speaking of the type of argument 
which may be used, the court says: 

“All art, eloquence, oratory and logic are open to the workmen to accomplish 
persuasion. Fair, vigorous, and repeated argument is legitimate. Repeated, for 
what fails to convince today may succeed on rehearing tomorrow, even in a Supreme 
Court. No reason appears why workmen may not model after congressional oratory 
(some expurgated), or after what is fairly inferable in the consultation room of the 
Supreme Court on occasion, say, of some decision by the odd justice. .... 4 

122 (1923) 286 Fed. 414, Case No. 162, Appendix. 

123 It was of this decree that it was said, in the hearings upon the “promotion” of 
Judge Wilkerson, that, since the Wilkerson decree was addressed to all persons whom- 
soever, it would have been entirely possible that a man in North Dakota, who kept 
himself within the bounds of Judge Amidon’s decree in the Brosseau case, would at 
the same time be in contempt of the federal courts for violation of the sweeping de- 
cree of Judge Wilkerson. (See Labor, February 16, 1932, pp. 1 and 3; also this Jour- 
nal, April, 1932, p. 120, n. 75.) 
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New Haven & Hartford R. Co. v. Railway Employees’ Dept., A. F. 
of L. et al.,’*4 in which were decided some questions of procedure 
and in which the decree enjoined only violence, abuse, threats, as- 
saults, and the like. The decree is of no particular significance or 
outstanding importance. 

Three other cases should be discussed before we can take note 
of the effect of the Clayton Act upon the state of the law relative 
to picketing and before we can intelligently discuss the effects of 
the Norris Act. Two of the cases involved the picketing of the- 
aters—picketing designed to prevent the establishment of custom- 
er relationship.’ 

In Vaughan v. Kansas City Moving Picture Operators’ Union et 
al.’° there had been in effect a working agreement between the 
theater company and the operators’ union, to the effect that the 
union would furnish “competent, experienced, and reliable” men 
to operate the projectors, subject to rates and conditions stipu- 
lated in the agreement. In complainant’s theater, one Hall was 
employed under this agreement. When sound pictures were intro- 
duced, the operators were required to shift the sound records as 
each record came to an end. This was done in complainant’s the- 
ater by Hall, until an agent of the union demanded of complain- 
ant a new agreement before the expiration of the old one. The de- 
mand was based upon the introduction of sound pictures and the 
accompanying changes, and it included a request for higher pay 
and a request for an assistant operator to change the records. 
Complainant refused to comply with the demand for a new agree- 
ment but offered to confer with the officials of the union. The 
proposal for conference was declined, and Hall quit work without 
notice. The theater was closed for a time; and when it reopened, 

124 (1923) 288 Fed. 588, Case No. 167, Appendix. 

25 Perhaps these two cases would be more properly classed as boycott cases than 
as picketing cases; and yet the objections of complainants in these two cases, and in 
similar cases which involve customer picketing, are directed principally against the 
means used—persona] patrolling—rather than against the more general fact that 
defendants are desirous of cutting off complainants’ patronage. That is to say, it is 
highly probable that in these instances and in similar instances, if there had been 


no picketing, there would have been no bills for injunctions. It is for this reason 
that these two cases are here considered with the other picketing cases. 


126 (1929) 36 F. (2d) 78, Case No. 217, Appendix. 
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employing a non-union operator, picketing, threats, and terror- 
ism, both before the theater and elsewhere, so intimidated the . 
public that the business of the theater was seriously affected. 
There was a bill to enjoin and restrain the defendants “from inter- 
fering in any manner with the business of the plaintiff... . . ” An 
injunction was granted, which restrained even peaceful picketing, 
on the ground that the court could not effectively separate lawful 
conduct from unlawful conduct. 

This decree is a direct and specific reflection of the injunction 
in the Shopmen’s case, issued by Judge Wilkerson in 1922-23. 
The court in the Vaughan case quoted the following paragraph 
from the opinion in the earlier case, saying that it was “directly 
applicable in this case’: 

The record in this case shows that the so-called peaceable and lawful acts 
are so interwoven with the whole plan of intimidation and obstruction that to 
go through the formality of enjoining the commission of assaults and other 
acts of violence and leave the defendants free to pursue the open and ostensi- 
bly peaceful part of their program would be an idle ceremony. 


In our discussion of the Wilkerson injunction in the Machinists’ 
case,'”’ the belief has already been expressed that it is precisely the 
function of a court of equity jurisdiction to make the necessary 
distinctions between what is lawful conduct and what is unlawful 
conduct. One way in which such a distinction might be made was 
suggested by the union itself in another case; and such a method 
could be applied by a court in a similar case. 

In United Chain Pictures v. Philadelphia Union et al.,* plain- 
tiff, owner of several motion picture theaters in Philadelphia, dur- 
ing an employment dispute, locked out the projector operators. 
The union peaceably asked public support and quietly picketed 
the theaters. The union carefully instructed the pickets that they 
should, on no account, speak to any person while on picket duty. 
No persons were molested, threatened, intimidated, or otherwise 
interfered with in any appreciable degree. The plaintifi’s patron- 
age was substantially reduced, however; and a bill was brought 
asking an injunction to restrain interference with complainant’s 

"7 This Journal, April, 1932, p. 120. 


128 (1931) 50 F. (2d) 189, Case No. 221, Appendix. 
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business. Upon the ground that the defendants were directly in- 
terested in the dispute, that their object was legitimate because 
they were trying to improve working conditions, and that the 
means used were lawful because peaceful, the court declined to 
grant an injunction. It did, more or less informally, advise the 
union that it ought to restrict the number of pickets to two at each 
entrance, and to keep them at least half of the width of the side- 
walk away from each theater entrance. 

To be sure, these cases presented entirely different sorts of back- 
grounds; but it seems scarcely reasonable to say, even in the 
Vaughan case, that because the pickets had acted unlawfully in 
the past, they might not engage in the future in picketing which 
could be as specifically limited as it was in the Philadelphia case. 
Such attitude is the more unreasonable when the ground for it is 
that the court is unable to specify what kind of picketing would be 
lawful, in spite of the fact that the court in the Vaughan case 
might have made use of the “‘missionary”’ concept, enunciated ten 
years earlier in the Tri-Cities case. 

In Western Union Tel. Co. v. Intl. Brotherhood of Electrical 
Workers et al.*° there were both common-law issues and issues of 
conspiracy under the Sherman Act. The statement of facts in the 
opinion is somewhat obscure, but apparently defendants were 
officers and members of unions whose members in the employ of 
contractors were engaged in the installation of Western Union 
call boxes and other equipment in certain buildings. These men 
were not employed by the Western Union, nor did the buildings 
belong to that company. The equipment was to be operated from 
Western Union service wires after completion of the buildings. At 
some periods of the construction of these buildings, certain em- 
ployees of the Western Union, not members of the union, were at 
work making connections to the equipment installed by defend- 
ants and other members of defendants’ union. In an attempt to 
compel the Western Union to unionize its workers, defendants 
threatened to call strikes or to strike (and some of them did go 
on strike), as a form of refusal to work on the same jobs with non- 
union employees of tiie Western Union. Apparently, there was no 


29 (1924) 2 F. (2d) 993, Case No. 186, Appendix. 
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other dispute between defendants and their employers. During 
the dispute, there was some cutting of cables and wires, and some 
damage to other equipment. A bill was brought by the Western 
Union to prevent this interference with the work of their men. 
Both opinions in this case are somewhat obscure, but apparently 
the injunction issued by the District Court (Wilkerson) and af- 
firmed by the Circuit Court of Appeals “does not forbid defend- 
ants from persuading the employees of the telegraph company to 
terminate the relation of employment. It prohibits interference 
with the performance by plaintiff’s employees of their duties while 
they continue to be employees of the plaintiff” ;° but the court 
proceeds to modify, not only the privilege of defendants to induce 
others not to work, but the privilege of striking. They may not 
lawfully induce employees to leave complainant’s service “and 
thereby [prevent] said plaintiff from performing its contracts with 
its customers and [compel] it to discharge its employees who are 
not members of labor unions which are affiliated with said de- 
fendants.”’ The final paragraph of the decree is: 

Nothing herein shall be construed to prohibit any employee from volun- 
tarily ceasing work unless said act is in furtherance of the conspiracy charged 
in the bill herein to prevent plaintiff from performing its contracts with its 
customers and to compel plaintiff to discharge employees who are not mem- 
bers of labor unions which are affiliated with said defendants." 


This prohibition of such cessation of work as is “in furtherance 
of conspiracy” was the principal reason why this decree, along 
with that of the Shopmen’s case, was one of the grounds of or- 
ganized labor’s objection to the elevation of Judge Wilkerson to 
the Circuit Court of Appeals. It is difficult to see any justification 
for this part of the decree. First, there is no showing that, if there 
was a conspiracy, it was directed against, or had any effect upon, 

130 2 F. (2d) at 994. This effect of the decree reminds us of Southern Calif. Ry. v. 
Rutherford, discussed in this Journal, October, 1930, p. 453, n. 108. 


13 Tbid., 995. Italics supplied. 

It is obvious, of course, that this case is not a “picketing” case; it is in part a 
“boycott” case; but it is also a “strike” case. Strictly speaking, perhaps it should 
not be discussed in the present connection; but its importance warrants treatment 
of it at some point; and since it involves the legality of means, it seems more nearly 
akin to the picketing cases than to any other group. 
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interstate commerce. Second, in Herkert & Meisel Trunk Co. v. 
United Leather Workers, etc.,'3* the Supreme Court, some six weeks 
earlier than the first decree, and more than six months before the 
final decree in the Western Union case, had declared that a strike 
which is intended to prevent, and which does prevent, manufac- 
ture, even through illegal picketing, is not a conspiracy to restrain 
interstate commerce, even though the strikers knew that the 
products were to be shipped in interstate commerce." 


132 (1924) 265 U.S. 457, Case No. 127b, Appendix. 

833 The following cases are not of major importance, since the problems which 
they present are not difficult of solution, so far as substantive law is concerned. 
Some of them present nice problems of procedure, and most of them are interesting 
snapshots of life on the firing-line of industrial conflict. They are included in this 
note chiefly for the sake of completeness. 

a) Puget Sound Traction, L. & P. Co. v. Whitley et al., (1917) 243 Fed. 945, Case 
No. 108, Appendix. During a street-car strike in Seattle, mobs prevented the opera- 
tion of cars. Injunction was asked to restrain certain named persons from violence 
and intimidative picketing, and the bill also asked that United States marshals be 
appointed and put upon the street cars. There was no interference with the mails 
nor with interstate commerce, and it was not shown that the persons named had 
engaged in any of the acts described or that there was any concerted plan of action. 
The injunction was denied, and the court refused to appoint marshals. It said that 
the federal courts would not police the city or operate the cars by injunction. 

b) American Steel & Wire Co. v. Davis et al., (1919) 261 Fed. 800. This case is not 
in the table of cases heretofore published. It is not strictly an organized labor case 
at all. An injunction was issued to restrain local police from interfering in a strike, 
except to make lawful arrests. They had been arresting strike-breakers in part as 
such and in part because they came from other cities. The police apparently were in 
sympathy with the strikers. This decree suggests the possibility of keeping the 
local police out of strikes, at the instance of the unions, except to make arrests which 
would be lawful in the absence of strikes. 

c) Kroger Groc. and Baking Co. v. Retail Clerks et al., (1918) 250 Fed. 890, Case 
No. 110, Appendix. During a strike, union pickets, by the use of threats and vio- 
lence, tried to induce complainant’s employees to leave, and his customers were ob- 
structed and blocked in the entryway to the store. One defendant was a rival mer- 
chant who offered a reward if the union would succeed in closing up complainant’s 
place of business, and another was a disinterested party who merely distributed cir- 
culars. The decree did not enjoin the distribution of circulars, but it did enjoin the 
payment of money by the rival merchant, and it enjoined intimidative picketing 
and the blocking of the complainant’s entrance. Another aspect of this case was 
that the resultant loss of foodstuffs and the interference with their sale and delivery 
was held a violation of the Lever Act of 1917 (see this Journal, V. 49, n. 5). Had it 
been necessary, this could have been made the basis of jurisdiction and the founda- 
tion of the injunction. 

d) Langenberg Hat Co. et al. v. United Cloth Hat and Cap Makers, etc., et al., 
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CASES UNDER THE SHERMAN ACT 

Aside from the cases indicated in the margin,™ there are two 
cases which involved picketing and in which injunctions were 
sought upon the alleged ground of violation of the Sherman Act. 
One case was Herkert & Meisel Trunk Co. et. al v. United Leather 
Workers’ Union,"* which has already been referred to, but which, 
in its bearing upon the jurisdiction of the federal courts under the 
anti-trust laws, is of sufficient importance to merit further atten- 
tion. A strike against the trunk company was accompanied by 


(1920) 266 Fed. 127, Case No. 124, Appendix. No facts are recited in the opinion. 
The injunction restrained picketing which “‘no stretch of the imagination can de- 
nominate either peaceful or lawful.” The decree also awarded damages under the 
Sherman Act. See Witte, Government in Labor Disputes, p. 141. 

e) Dail-Overland Co. v. Willys-Overland Co., Inc., et al., (1919) 263 Fed. 171, 
Case No. 119, Appendix. Employees of Willys-Overland Co. struck. This company 
was unable to furnish cars, as per contract, to Willys-Overland, Inc., which, in turn, 
was unable to furnish cars to Dail-Overland Company, which sold cars at retail. The 
factory was operated by an appointee of the court; but the picketing, peaceful and 
otherwise, continued. Decree in the opinion cited here restrained all picketing, since 
the strike was regarded by the court as ended. This was not a case between em- 
ployers and employees, etc., but a suit to prevent interference with contractual rela- 
tions between complainant and one of the defendants (the Willys-Overland, Inc.) by 
the other defendants. It was held that there was no “justification” for the inter- 
ference, since the strike was over. 

f) Vonnegut Machinery Co. v. Toledo Machine and Tool Co. et al., (1920) 263 Fed. 
192, Case No. 120, Appendix. This case arose from the situation in the Overland 
case, discussed in the preceding paragraph. The Vonnegut Co. worked on con- 
tracts for Willys-Overland Co. As protest against this, strike was called against the 
Vonnegut Co. Vonnegut Co. was prevented from operating and the Toledo Co. was 
prevented from making deliveries to Vonnegut Co. Relief asked like that in Case 
No. 11g. District Court granted relief, on ground that the strike was unlawful 
(sympathetic strike); that the employment relation thereby ceased; that there was, 
therefore, no “justification” for picketing, whether peaceful or otherwise. But the 
Circuit Court of Appeals, (1921) 274 Fed. 66, reversed the decree, on the ground that 
there was no jurisdiction in the federal courts over this case, because there was no 
diversity of citizenship (interests of Vonnegut Co. and Toledo Co. were identical, and 
labor defendants were citizens of same state as plaintiff), and because there was no 
showing of intended or actual obstruction of interstate commerce. 

g) King v. Weiss & Lesh Mfg. Co., (1920) 266 Fed. 257, Case No. 125, Appendix. 
Injunction restraining picketing which was clearly intimidative. The interest of the 
case lies in the fact that the Clayton Act provided that no injunction should be is- 
sued in certain cases, except to protect “property interests.” In this case, the court 


[Footnote continued on following page] 
34 Note 133, supra, paragraphs (e), (f), and (x). 
35 (1920) 268 Fed. 662, Case No. 127, Appendix. 
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violence, threats, epithets, domiciliary visits to the homes of work- 
ers, and the like. There was no attempt to interfere directly or 
specifically with goods which had been manufactured; but the ob- 
struction of the operation of the factory reduced the production of 
goods and, since much of the factory’s output was usually shipped 
in interstate trade, interstate commerce was in fact reduced. The 
district court granted an injunction under the Sherman Act, which 
was affirmed by the Circuit Court of Appeals." The ground taken 
by the Circuit Court was that there was a combination and that 


said that property includes plaintiff’s “‘right to keep his business running’’; and 
“that the right to prosecute a lawful business without unlawful obstruction is either 
property or a property right, has always been recognized, and is at the foundation of 
equity jurisdiction in this class of cases.” Another provision of the Clayton Act 
proved meaningless! Compare the Norris Act in this respect, in a later article. 

h) Davis et al. v. Henry, (1920) 266 Fed. 261, Case No. 126, Appendix. In this 
case, involving a situation similar to that in the Vonnegut case, supra, jurisdiction 
was denied because of the fact that there was no diversity of citizenship between 
the strikers (defendants) and their employer, who should have been made a party- 
plaintiff. 

i) In Lyons et al. v. U.S. Shipping Board, (1922) 278 Fed. 144, Case No. 138, 
Appendix, we have a ruling similar to that in paragraph (g), supra. Interference 
with working by complainant’s employees, and consequent interference with its 
business, is sufficient invasion of property right to enable the court to issue injunc- 
tion, even after the adoption of the Clayton Act. 

j) Consolidated Coal and Coke Co. v. Beale et al., (1922) 282 Fed. 934, Case No. 
153, Appendix. Injunction had been granted to restrain strikers from interfering 
with removal of a pile of slack coal from complainant’s property. Complainant asked 
the court to police the area involved, or to advise the president that a state of insur- 
rection existed, so that he would send in troops. The court declined to do so, saying 
that an injunction does not place property under the jurisdiction of the courts; and 
the question, whether or not a state of insurrection exists, is solely for the president. 

k) Waitresses’ Union et al. v. Benish Restaurant Co., (1925) 2 F. (2d) 568, Case 
No. 193, Appendix. In 1921 there was a Benish Bakery Company and a Benish 
Restaurant Company. There were strikes in both. The present Benish Company 
had bought both. There was no strike against the present Benish Company, and 
there had been no strike for more than two years before the formation of the present 
company. There was peaceful picketing of the company’s restaurant, which was 
enjoined on the ground that any picketing is unlawful in the absence of a real labor 
dispute. No other facts can be gathered from the report of the case. 

Ll) Staudte & Rueckholdt Mfg. Co. v. Carpenter’s Union, (1926) 12 F. (2d) 867, 
Case No. 204, Appendix, involved only procedural questions. A temporary injunc- 
tion had been issued. On motion to dissolve, plaintiff did not appear; and the Dis- 
trict Court dismissed the cause. It was held that this was erroneous. The trial court 
should have disposed of the motion in the absence of plaintiff, the burden being upon 
defendants to show that the temporary injunction should have been dissolved. 

136 284 Fed. 446. 
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there was real interference with interstate commerce as a result 
of the combination. A dissenting opinion, by Stone, Circuit judge, 
was based upon a statement which had been made shortly before, 
by the Supreme Court in their decision upon the invalidity of the 
federal act which attempted to prevent child labor by taxing the 
movement, in interstate commerce, of goods made in factories 
where child labor was employed."? The statement was: 

The making of goods and the mining of coal are not [interstate] com- 
merce, nor does the fact that these things are to be afterwards shipped or 
used in interstate commerce make their production a part thereof. 

And in the Coronado case™* the Supreme Court had said: 

Obstruction to coal mining is not a direct obstruction to interstate com- 

merce in coal, although it, of course, may affect it by reducing the amount of 
coal to be carried in that commerce. 
The majority opinion of the Circuit Court took cognizance of 
these statements; but it took the ground that, while manufactur- 
ing is not commerce or to be regulated as such, its relation to inter- 
state commerce is such that interference with manufacturing is 
in fact interference with commerce. The Supreme Court, how- 
ever, probably under the influence of the Dagenhart case, re- 
versed the decree, taking the ground that the mere reduction of 
the supply of goods, even when done by tortious or other unlaw- 
ful acts, is only a remote and indirect obstruction to commerce. 
In the present case, said the Supreme Court, neither was there 
actual intent to interfere with interstate commerce nor was the 
obstruction of such commerce a necessary effect of the acts done. 
This being true, there was no basis for jurisdiction of the federal 
courts, and the bill was dismissed. Aside from this and one other 
case,"? no other cases are reported in which have been raised is- 
sues of the legality of picketing, so far as the Sherman Act is con- 
cerned.” 

37 Hammer v. Dagenhart, (1918) 247 U.S. 251; 38 Sup. Ct. 529. 

138 (1922) 259 U.S. 344; 42 Sup. Ct. 570. 

39 Similar in facts and in effect was Danville Local., etc., v. Danville Brick Co., 
(1922) 283 Fed. 909, Case No. 156, Appendix. Picketing did, in fact, prevent opera- 
tion of the plant and filling of contracts, but jurisdiction was denied on grounds 
similar to those of the Herkert case. 


140 Tt is worth noting that there was but one case in this latter period in which the 
pickets actually intercepted interstate shipments, as they did in O’Brien v. U.S., 
(1923) 290 Fed. 185, Case No. 171, Appendix (see this Journal, January, 1932, p. 
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It is impossible for the present writer to follow the distinction 
made by the Supreme Court between the Herkert case and the 
Coronado case in its second decision in the latter case." 

In each case, there was a question of fact, as to the actual or 
inferable intent of the unions to restrain or interfere with inter- 
state commerce. In the Coronado case, according to testimony, 
80 per cent of the output of the mines went out of the state; and 
the Supreme Court believed that local interference with mining 
was so direct, substantial, and material that it would be reason- 
able for the jury to infer an intent to interfere with interstate 
commerce. The case was therefore remanded for a new trial, with 
direction to submit this evidence to the jury. In the Herkert case, 
on the other hand, although go per cent of complainants’ product 
moved in interstate commerce, the Supreme Court could not see 
any facts which raised any such inference, so that defendants 
could not be enjoined under the Sherman Act. The distinction be- 
tween the two cases seems to lie in the character of the evidence, 
and not in any difference of law or principle."” 

In the second Coronado case, in trying to distinguish the Her- 
kert case, the Supreme Court said: 

The mere reduction in the supply of an article to be shipped in interstate 
commerce by the illegal or tortious prevention of its manufacture or produc- 
tion is ordinarily an indirect and remote obstruction to that commerce. But 
when the intent of those unlawfully preventing the manufacture or produc- 
tion is shown to be to restrain or control the supply entering and moving in 
interstate commerce, or the price of it in interstate markets, their action is a 
direct violation of the Anti-Trust Act. We think there was substantial evi- 
dence at the second trial in this case tending to show that the purpose of the 
destruction of the mines was fo stop the production of non-union coal and 
prevent its shipment to markets of other states than Arkansas, where it would by 
competition tend to reduce the price and affect injuriously the maintenance of 
wages for union labor in competing mines... . . 143 

Apparently, the court has assumed that the interference in the 
Coronado case would be reflected in price- and wage-levels out- 
side the state of Arkansas, though the summary of the evidence 





51), and in which injunction was sought. It seems fairly certain that, so far as the 
anti-trust laws are concerned, there is little or no danger that picketing will be held 
unlawful, unless there is actual interception of the movement of goods. 

«41 See this Journal, January, 1932, pp. 63 ff.; see, also, a forthcoming book on 
labor problems by H. A. Millis and R. H. Montgomery, where the question is 
raised. 

142 See this Journal, January, 1932, p. 65. 143 Italics supplied. 
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does not lend any color to the assumption. In the Herkert case 
no such assumption was mentioned, and it is a fair implication 
that such an assumption would not have been tolerated by the 
Supreme Court, since a decision against defendants was reversed. 

So far as the reports disclose the facts, the cases appear to be of 
the same character. If the question of intent had been remanded 
to jury trial in the one case and the decision of the court of equity 
on the same question accepted in the other case, or if relief had 
been denied in both cases, the results would seem to be harmoni- 
ous; but, standing as they do, they are distinguishable only by 
an assumption (the basis of which is not disclosed) as to an effect 
upon price- and wage-levels. It is just possible that the explana- 
tion lies in the chronological proximity of the Herkert case to 
Hammer v. Dagenhart;™ or it may be that the court feels an in- 
articulate apprehension as to the serious character of a coal strike, 
while no comparable emotions are aroused by a strike in a trunk 
factory." 


THE EFFECT OF THE CLAYTON ACT UPON PICKETING 


The portions of Section 20 of the Clayton Act which prima facie 
appear relevant to the picketing cases are those designated in the 
Appendix hereto, as [1], [2], [a], [0], [c], and [3]. Paragraph [1] is a 
statement which, as Chief Justice Taft said in the Tri-Cities case, 
represents the best equity practice even before the enactment of 
the Clayton Act, not only in labor cases, but in other cases. The 
difficulty which was not foreseen by labor leaders lay in the ob- 
scurities of the term “property,” some part of which was raised 
by the King case." If we strike out other matter which is irrele- 
vant here, the remainder of the section reads as follows, so far as 
picketing is concerned: 

No such restraining order [as may be issued] shall prohibit any person or 
persons, whether singly or in concert,.... from recommending, advising, or 
persuading others by peaceful means [to terminate] any relation of employ- 

4 Supra. 

45 To be sure, there was evidence in the Coronado case that actual movement of 
one car of coal was interfered with; but this fact had already appeared when the 


court denied relief in its first decision, so that this could not have been the new evi- 
dence referred to in the foregoing quotation from the second opinion. 


46 See n. 133 (g), supra. 
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ment [or to cease] to perform any work or labor; . . . . or from peacefully 
persuading any person to work or to abstain from working; or from... . 
recommending, advising, or persuading others by peaceful and lawful means 
[to cease to patronize] any party to such dispute. 

Nor shall any of the acts specified in this paragraph be considered or held 
to be violations of any law of the United States. 


Here, again, is a statement which contains nothing new to the 
law relative to picketing,’*” and nothing appears to reduce the un- 
certainty as to the legality of peaceful persuasion of men to leave 
employment when they are under contract; but most cases of 
that sort do not arise between employer and employees, etc., so 
that the Clayton Act does not apply to them. 

The view here expressed is supported by the decisions which 
have been reviewed, except that of the Charleston Dock case. In 
the Tri-Cities case, which was the only one in which the Supreme 
Court discussed the legality of picketing per se, peaceful picketing, 
as defined by the court, was permitted even though defendants 
were not all within the categories of paragraph [1] of Section 20; 
and the same is true of the two Great Northern Railway cases. 
Even the Western Union decision (which probably is not sound) 
forbids peaceful persuasion only when it partakes of what is be- 
lieved by the court to be a conspiracy. In general, then, with the 
exceptions noted, peaceful picketing of employees is permissible 
to about the same extent under the Clayton Act as it was at com- 
mon law. In the Vaughan case, even peaceful customer picketing 
was prohibited, but the reason was that the court was unable to 
distinguish between good and evil—peaceful and non-peaceful— 
picketing; but in the Philadelphia case, such a distinction was 
drawn. Here, again, the state of the law of customer picketing was 
not appreciably affected by the Act. 


PICKETING AND THE NORRIS ACT 
It is believed that the Norris Act will have no observable effect 
upon the law of picketing, aside from whatever effect it may have 


"47 See the discussion and summary of the earlier picketing cases in this Journal, 
October, 1930, pp. 461 ff. 

148 Such as the Hitchman case, discussed elsewhere in this series. The unappealed 
decision in the Charleston Dock case, supra, must be excepted from this statement, 
of course. 
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in a situation like that of the Hitchman case. The relevant phrases 
of the Act, so far as it affects picketing, are as follows: 

SECTION 4. No court of the United States shall have jurisdiction to issue 
any restraining order or temporary or permanent injunction in any case in- 
volving or growing out of any labor dispute to prohibit any person or persons 
participating or interested in such dispute (as these terms are herein defined) 
from doing, whether singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to remain in any relation 
of employment; 

(e) Giving publicity to the facts involved in any labor dispute, whether 
by advertising, speaking, patrolling, or any other method not involving 
fraud or violence; 

(i) Advising, urging, or otherwise causing without fraud or violence the 
acts heretofore specified, regardless of [a yellow-dog contract to the con- 
trary]. 

These sections, if followed, would undoubtedly give us a differ- 
ent result in the Charleston Dock case and, probably, in the 
Western Union case. Those cases, however, it has been pointed 
out, were not decided in conformity to existing common law. The 
sections might give us a different result in the Hitchman case, so 
far as that case involved picketing, but not so far as it involved 
persuasion under circumstances other than picketing.’*” It seems 
quite certain that the Norris Act will not have any effect upon 
such cases as the Tri-Cities case and the two Great Northern— 
Machinists cases. The Act forbids the issuance of injunctions to 
restrain giving publicity by any method not involving fraud or 
violence. The Supreme Court in the Tri-Cities case defined peace- 
ful picketing for that case and laid down a limitation of defini- 
tions of the terms for other cases. A definition of the term “‘peace- 
ful’ cannot well be regarded otherwise than as a definition, by in- 
direction, of the term “violence.” Those portions of the Norris 
Act which refer to picketing, therefore, were settled in the law by 
the Supreme Court before they were put into the Norris Act. 

So far as it concerns the law of either employee picketing or 
customer picketing, the chief significance of the Norris Act seems 
to lie in the fact that it does, in some measure, state what the 
law is, and in the additional fact that by definition it may extend 


49 See this Journal, July, 1932, pp. 283 ff. 
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the “‘justification’”’ concept so as to legalize picketing by certain 
parties who enjoyed no such privileges under the common law or 
the Clayton Act; but the Norris Act does not make any per- 
ceptible changes in the substantive law in this regard. 


[To be continued] 


APPENDIX ®! 
SECTION 20 OF THE CLAYTON ACT, OCTOBER 15, 1914 

[1] No restraining order or injunction shall be granted by any court of 
the United States, or a judge or the judges thereof, in any case between an 
employer and employees, or between employers and employees, or between 
employees, or between persons employed and persons seeking employment, 
involving or growing out of, a dispute concerning terms or conditions of em- 
ployment, unless necessary to prevent irreparable injury to property, or to 
a property right, of the party making the application, for which injury there 
is no adequate remedy at law, and such property must be described with 
particularity in the application, which must be in writing and sworn to by 
the applicant or by his agent or attorney. 

[2] And no such restraining order or injunction shall prohibit any person 
or persons, whether singly or in concert, 

{a] from terminating any relation of employment, or from ceasing to per- 
form any work or labor, or from recommending, advising, or persuading 
others by peaceful means so to do; 

[b] or from attending at any place where such person or persons may law- 
fully be, for the purpose of peacefully obtaining or communicating informa- 
tion, or from peacefully persuading any person to work or to abstain from 
working; 

[c] or from ceasing to patronize or employ any party to such dispute, or 
from recommending, advising, or persuading others by peaceful and lawful 
means so to do; 

[d] from paying or giving, or withholding from, any person engaged in 
such disputes, any strike benefits or other moneys or things of value; 

[e] or from peaceably assembling in a lawful manner, and for lawful pur- 
poses; 

[f] or from doing any act or thing which might lawfully be done in the 
absence of such dispute by any party thereto; 

[3] nor shall any of the acts specified in this paragraph be considered or 
held to be violations of any law of the United States. 


150 See n. 116, supra. 

1st The subdivisions in this Appendix have been designated by the present author 
for convenience of reference throughout this and subsequent discussions. Punctua- 
tion is accurately copied, however. 
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The Road to Revival. By F. Cyrit James. New York: Harper & 

Bros., 1932. Pp. xv+221. 

What is the way out of our economic muddle? Can we not find a 
better way than that proposed either by the disciples of Adam Smith 
or by those of Karl Marx? In The Road to Revival, Professor F. Cyril 
James, of the University of Pennsylvania, outlines a better way. His 
way is timely, definite, sound, and far-reaching. 

The essentials of his program, it is true, have been advocated various 
times in the past three years. Much that he says has been said, and 
said in a more interesting way, by such men as Paul H. Douglas, L. D. 
Edie, R. G. Hawtrey, J. A. Hobson, J. M. Keynes, E. M. Patterson, 
Warren M. Persons, J. H. Rogers, and Carl Snyder. But it cannot be 
said too often. The evolutionary way out of the present economic 
world-chaos evidently must be pointed out by economists over and 
over again. At present, politicians largely control the economic destiny 
of the United States; but not a single influential politician, in either the 
Democratic or the Republican party, appears to have any plan for eco- 
nomic control at all comparable to the plan set forth by Professor 
James. For statesmanship, we must look to economists rather than to 
the leading politicians of either party. 

Not every economist, to be sure, is ready to follow Professor James 
all the way; but agreement is so general that if economists were to gain 
control of the federal government—and if, by some happy chance, they 
remained economists rather than seekers of re-election—the country 
would soon be on Professor James’s “Road to Revival.” 

Not the road of exasperating detours and traffic jams and empty gas 
tanks and blow-outs, which the politicians have taken for the past 
three years! 

Among the major contentions of this admirable book (finished last 
February) are these: 

The depression must be ended at once by credit inflation designed to 
raise commodity prices to a level not far from the level of 1928, and so 
to liquefy the banking system; but first a comprehensive plan must be 
adopted for the development of business, after the price level has been 
fairly well stabilized. 
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The first requirement for sustained prosperity is scientific manage- 
ment of the monetary mechanism. This involves both co-ordination of 
all our financial institutions into an efficient banking system, under fed- 
eral control, and co-operation of the central banks of the leading coun- 
tries of the world. Our banking system has long needed radical reform. 

Since one aim of economic activity is the balancing of production 
and consumption, we must have a closer co-ordination of business 
within each industry, by means of amalgamation or the creation of car- 
tels. This policy necessitates amendment of the anti-trust laws and ex- 
pansion of the regulatory powers of the Federal Trade Commission, as 
well as a national economic council to aid the federal government in the 
formulation of its economic policies. There is abundant proof that un- 
regulated free competition does not benefit society. 

In addition, there should be unemployment insurance, old-age pen- 
sions, a system of federal employment agencies, and a gradual increase 
in the wage-earners’ share in the national income, in order to provide 
adequate markets for consumers’ goods, and to raise the standard of 
living and the economic security of the people. 

All these ends can be attained most easily by flouting ‘‘the venerable 
political shibboleth of American isolation”’; by abolishing political con- 
trol of foreign investments; and, in particular, by making speedy 
amends for the stupidity of the Smoot-Hawley Tariff of ill-will. ‘The 
multiplication of political obstacles to economic intercourse is the nega- 
tion of every principle of economics.” 

The immediate need in this country is increased consumer buying 
and employment. The quickest, prudent way of meeting this need is 
large federal expenditures, directly and through loans, on needed public 
works. The costs to the nation of such a relief program would be far, 
far less than the losses which result from continued waste of productive 
powers, human and material. 

Such, in general, is the thesis of The Road to Revival. But the thesis 
is developed with much more cogency and coherence and definiteness 
than is suggested by this bare outline. The proposed program is, of 
course, based on the fundamental truths that a major depression of 
business is a monetary phenomenon, and that the flow of money (i.e., 
currency and credit) is sufficiently subject to human control to make 
possible speedy recovery from this collapse and the prevention of an- 
other. The book contains none of the current nonsense about restoring 
prosperity by dickering with liquor laws, or reducing wages, or adopting 
a five-day labor week, or re-electing Mr. Hoover, or throwing him out. 
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It is little short of a tragedy, with millions of human beings in the 
wealthiest country in the world suffering from mismanaged money, 
that the country is about to choose either the evasive politicians’ pro- 
gram of the Republican party or the equally weak program of the 
Democratic party, instead of some such economists’ program as that 
expounded in The Road to Revival. 

WILLIAM TRUFANT FOSTER 


PoLLAK FOUNDATION 
NEWTON, MASSACHUSETTS 


The British System of Social Insurance. By Percy COHEN. New 

York: Columbia University Press, 1932. 

The work outlines the history, the development, and the present 
status of public insurance schemes in England, including health, un- 
employment, industrial pensions, and workmen’s compensation. 

The purpose of the book is indicated in an Introduction written by 
Rt. Hon. Neville Chamberlain, M.P. In view of the immense number 
of English citizens interested in the various schemes of social insurance 
in existence there, a book of reference is needed to show who are cov- 
ered by and who are excluded from them, and the rights of the insured; 
also the history and the present financial condition of the several funds. 
Mr. Chamberlain’s Introduction seems to imply that the book was pre- 
pared with the knowledge and approval of the Ministry of Health to 
meet this demand. 

Americans will find special interest in “the dole,’”’ as we often term 
the British unemployment insurance. It began in an attempt to solve 
the industrial problem in a rational way strikingly like present pro- 
posals here, including adequate contributions by employees, employ- 
ers, and the public. Then came the ‘out-of-work donations” of 1918, 
entirely separate from unemployment insurance, granted for only one 
year to tide over the return to normal work of millions of soldiers and 
war workers; and this burden and precedent were handed over at last 
in 1919 to the unemployment insurance machinery. Cohen shows with- 
out bias how one by one the safeguards and limitations disappeared and 
there resulted this strange phenomenon of economics, sociology, and 
politics. 

National health insurance in some form has existed in England for 
nearly twenty years. Health insurance stood by itself as a separate 
proposition until 1925, when a new act of Parliament brought about a 
combined scheme of health and pensions with a contributory basis. It 
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included life insurance also because it provided pensions for life for the 

widows of insured men and temporary allowances for their orphans. 
The pension benefits seem to be only a substitute for the almshouse 
—paid only to needy people with practically no income, thus enabling 
them often to live with friends, instead of in public almshouses; and to 
Americans the health insurance would seem like a substitute for the 
organized charities in our cities, providing small allowances for the sick 
and disabled who have little or no means of support. The details of 

these funds are set forth in well-ordered form in Mr. Cohen’s book. 

Henry R. CorsBett 

Henry R. Corpetr & STAFF 
CHICAGO 


International Unemployment, A Study of Fluctuations in Employ- 
ment and Unemployment in Several Countries, 1910-1930. Con- 
tributed to the World Social Economic Congress, August, 1931. 
Edited by M. L. FLEppERus. The Hague and New York: In- 
ternational Industrial Relations Institute, 1932. Pp. 496. 
$2.50. 

The reports in this volume on employment and unemployment were 
intended to provide the factual background for the discussions on social 
economic planning at the World Social Economic Congress held at 
Amsterdam in August, 1931. It is difficult to determine what particu- 
lar use was to be made of the material which, in a general way, must 
certainly have been familiar to the delegates attending the Congress. 
To quote Miss Van Kleeck, who writes the introduction and summary 
to the volume: 

Examination of the reports shows on the whole that employment was in- 
creasing in the period just before the war; that the first effect of the shock 
was unemployment in 1914, not only in the countries immediately involved, 
but in the United States and Canada; that a temporary increase followed the 
war; but that 1921-22 was marked by depression; and that the present, be- 
ginning in 1930, is the lowest point in employment and earnings in the 
period in which comparable statistics have been kept. 


Now it may be that not much more can as yet be learned from the 
statistics or perhaps even from the analytical studies, for to quote 
Miss Van Kleeck again: 


Economists investigating the business cycle have reached the point where 
the importance of employment and unemployment as a subject of analysis 
is increasingly recognized. 
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But, regardless of the use which was made of these reports, they 
provide in convenient form some very useful information, though a 
great deal of it is even now readily available in the publications of each 
country concerned and of the International Labor Office. The sections 
on Australia, France, and Great Britain are the work of Dr. F. C. 
Benham, who has wisely abbreviated the summary of the well-known 
British statistics and placed a proper emphasis on the importance of 
rigid prices, especially of labor, in both Australia and Great Britain. 
Dr. W. A. Berridge has enlarged somewhat his well-known study of 
employment fluctuations in the United States, and has also summa- 
rized the available Canadian statistics. As there are no statistics in 
China, Mr. L. K. Tao and Mr. S. H. Lin were compelled to resort to 
a very general account of industrial development in that country. The 
summary of the chief economic events in Germany by Dr. Robert Wil- 
brandt is marred by the omission of the statistical material appended 
to other sections. The longest and most useful—from the point of view 
of providing information not now readily available—section of this 
volume is that on Russia by Dr. Kingsbury and Dr. Fairchild of Bryn 
Mawr. In addition to the direct material on employment and unem- 
ployment they have brought together some of the available informa- 
tion on production, population, wages, foreign trade, and social insur- 
ance. And they have added a very concise account of the sources and 
nature of the statistical information. But they attach much too much 
importance to the precise numerical results of the statistics—even 
Russian statistics. Surely in view of the fact that Miss Van Kleeck 
places such great confidence in the fact that Russia “‘is the only country 
in which wages have increased at a slightly higher rate than produc- 
tivity,’’ some caution is needed in interpreting the difference between 
the index of industrial production per worker and the index of wages, 
the first of which was 138 in 1928-29 and the second 140. 

To this very useful statistical compendium the authors have added 
two conclusions, the nature of which is quite irresistible. The first deals 
with the rate of industrial growth: “Conceivably, these things [new 
techniques and industrial backwardness] might all contribute toa great 
rise in a nation’s productive power without socialism or a new economic 
organization. Nowhere have they done so and practically, in them- 
selves, they do not give any reason for the conjuncture at one time.” 
Generally we attach but little weight to post hoc ergo propter hoc argu- 
ments, but only a reactionary would doubt the validity of the relation- 
ship of these two particular historical events, even though the nature 
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of such unique events is rarely if ever quite the same. That there has 
been a very rapid industrial development in Soviet Russia is beyond 
doubt, though a comparison of existing levels with those to which the 
Russian economy fell during the civil war is apt to lead to dizziness. 
That Russia had to recover from this very low level is, of course, ex- 
tremely significant, but a comparison with the pre-war level shows that 
the index of industrial production rose from 100 in 1913 to 140 in 1928— 
29, an increase which is not unknown in other countries. It is only 
necessary to recall what happened in the United States after the Civil 
War, and in Germany in more recent years. Given Russia’s industrial 
backwardness, the collapse during and after the war, the intense desire 
to imitate Western Europe, the techniques developed elsewhere, it is 
not at all improbable that Russia under a fascist dictatorship or even a 
bourgeois democracy might have expanded its industrial equipment 
quite as rapidly as it did under the communist dictatorship. Similar 
considerations apply to the conclusion that it is the new economic 
order—controlled and planned—which is responsible for full employ- 
ment while elsewhere there is a serious depression. Four years ago it 
would have been difficult to explain the very great amount of unem- 
ployment then existing in Russia, though on looking back it is now 
convenient to say that planning had not then really begun. There are 
certainly instances of countries, even less isolated economically than is 
Soviet Russia, not affected by world-wide depressions. It is only neces- 
sary to suggest the case of France during almost two years of the exist- 
ing depression, and France is much less isolated than is Russia. At any 
rate, if it is dangerous to compare the post-war trend with the pre-war 
trend because the period 1910—13 is too short, it is hardly a part of 
wisdom to speak of “a trend in 1929-30.” 

Though this volume was intended as a background for a discussion 
of planning, there is very little direct reference to this latter topic. The 
authors of the section on China are confident that ‘world economic 
planning should be the immediate aim of the human race.” Dr. Ben- 
ham is more cautious and contents himself with the dictum that “The 
gain to Australia from planned production throughout the world, if 
that were possible, would be great.” The references to planning in 
Russia have already been pointed out. The other contributors mention 
it not at all. Miss Van Kleeck, however, obviously belongs to the re- 
cently formed and rapidly growing group of “planners.” Her pro- 
nouncements are, however, in the realm of wishing for planning, and 
until the planners stoop from their romancing to answer the very ele- 
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mentary but very fundamental questions of objectives and methods of 
planning there is no point in taking it very seriously. It is worth not- 
ing, however, that for some unknown reason the planning enthusiasts 
are pretty generally devotees of the ‘“purchasing-power” theory of 
business cycles. This is certainly true of Miss Van Kleeck, who seems 
to be saying that if we could only increase the purchasing power of the 
workers we would eliminate unemployment. That this is the case is 
not to be doubted, but it is equally true that the cure for unemploy- 
ment is employment, and both advance our knowledge of business cy- 
cles by about equal amounts. The moral drawn by Miss Van Kleeck 
from the relationship between Russian wages and productivity has al- 
ready been noted. It is only necessary to add her complete conclusion: 
“The U.S.S.R. gives evidence of a trend of its own toward an increas- 
ingly favorable balance of ‘effective demand’ (to use the phrase of the 
old economics) on the part of consumers in relation to the country’s 
productivity.”” The old economics used the phrase in a much more 


effective manner. 
AARON DIRECTOR 
UNIVERSITY OF CHICAGO 


Fashion Merchandising. By PAuL H. Nystrom. New York: Ron- 

ald Press, 1932. 

Within the last few years fashion has risen to increasingly important 
heights in the field of merchandising. Indeed, many authorities argue, 
and with some basis of fact, that in many lines of retailing fashion is 
more important than actual physical quality of merchandise. The im- 
portance of this ‘‘mysterious” force cannot be denied. It has quickened 
the need for alertness and planning in merchandising and thus deserves 
more attention from the student of economics and marketing. 

Dr. Nystrom’s new book emphasizes the individual viewpoint of 
the subject almost entirely. It even avoids a discussion of the economic 
and social bases of fashion, making it necessary for the student to con- 
sult his earlier volume on Economics of Fashion for this phase of the 
subject. This book is a manual, the purpose of which is to guide stu- 
dents and executives in the proper method of merchandising to the 
fashion cycle. Nystrom contends, and rightly so, that: 

Failure in fashion merchandising may result in losses of at least three 
different kinds: first, lower sales than might be secured if the styles offered 
were more satisfactory; second, increases in mark-downs and allowances be- 
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yond what it would not be necessary to take if the styles were more closely 
in fashion; and finally, returns from customers dissatisfied with the style 
features of the merchandise bought. 


Hence, he says in effect, this force is important. To him who recognizes 
it and follows the principles laid down, will accrue a differential due to 
an advantage. Let this person be you! 

The first several chapters of Fashion Merchandising are confined to 
a study of the essentials of merchandising followed by a development 
of the nature and increasing importance of fashion. Then very logically 
Nystrom offers a half-dozen chapters covering such topics as fashion 
changes and their measurement as well as merchandise planning and 
control; the former involving a discussion of the technique of fashion 
counts and the gathering of fashion data; the latter having to do with 
the steps in the merchandising plan and the importance of the various 
control devices. The main portion of the book is concluded with a dis- 
cussion of purchasing, selling, and advertising fashion merchandise, a 
final chapter being devoted to protection of design. 

Dr. Nystrom’s work, on the whole, is well done. His early chapters 
on fashion measurement are extremely suggestive, being brimful of 
valuable and practicable ideas. His chapter on statistical merchandis- 
ing has excellent perspective—is not confined to mere presentation of 
accounting forms. The section on advertising is very sound, emphasiz- 
ing, as it does, concentration of effort upon specific items definitely in 
fashion. Nystrom’s chapter on policies will be found valuable alike to 
student and practitioner. The only chapter in the book which is par- 
ticularly weak is the one on the subject of selling. Here, too much em- 
phasis is placed upon such obvious points as personal qualities of sales- 
people (“‘attractive appearance,” “good manners,” “‘animation,” etc.) 
and retail sales procedure (“approach promptly and pleasantly,” 
““make customer feel at home,” “‘after the sale is made add a word of 

. reassurance,”’ etc.)—all of which has a distinctly banal flavor and 
adds little of value to the discussion. 

While little fault may be found with the contents of the book, some 
criticism may be made with regard to certain points not contained. It 
would seem to this writer that a book on fashion merchandising should 
include an extensive discussion of such phases of the subject as ensem- 
ble buying and selling, price lining, creative merchandising, co-operative 
purchasing, and customer analysis. These, though exceedingly impor- 
tant phases of merchandising of fashion goods, are dismissed in many 
instances without mention or at most with a bare word. 


7 66 
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Dr. Nystrom has written a book for the most part sound in principle. 
Whatever major weakness it possesses is one of omission rather than 
commission. The book is extremely interesting, is a worth-while addi- 
tion to his other books on the general subject, and will be found valu- 
able if only for the reason that there is a dearth of sound literature on 
the fashion phase of the merchandising field. 


RALPH CASSADY, JR. 
UNIVERSITY OF MINNESOTA 


Digest of Personal Finance Laws (annotated). By Renan F. Ca- 
MALIER, Member of the Bar of the District of Columbia. Wash- 
ington, D.C.: American Association of Personal Finance Com- 
panies, 1932. Pp. 1095. 

Small Loan Legislation, A History of the Regulation of the Business 
of Lending Small Sums. By Davip J. GALLERT, WALTER S. 
HILBORN, and GEOFFREY May. New York: Russell Sage 
Foundation, 1932. Pp. 255. 

These two books have appeared almost simultaneously. Together 
they provide an interesting and adequate legislative picture of the small 
loan business which has been developed, especially in recent years, to 
fill the gap between the services supplied by banks and discount com- 
panies, on the one hand, and charitable organizations, on the other. 

In 1907 the Russell Sage Foundation undertook the first compre- 
hensive survey of the economic and social aspects of “‘remedial loans.” 
By 1918 a new remedial law has been enacted in several states. Today 
twenty-five states, including the chief industrial centers of our nation, 
have adopted it in some form. Mr. Camalier’s Digest covers the situa- 
tion in each, reports any other state legislation that has to do with 
interest, and gives a summary of court decisions in each state bearing 
on the subject. 

Although his book treats of interest and usury legislation in general, 
Mr. Camalier’s prime concern is the Uniform Small Loan Law that de- 
veloped as a result of the Russell Sage investigation of 1907-9. One 
can see at a glance which states have adopted it and how far they have 
varied from its recommended form. 

The book is strictly technical. It contains practically no discussion, 
but confines itself to a summary of the laws (usually giving the small 
loan laws in full) and an account of the opinions concerning them. It 
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concludes with the complete text of the general form of the Uniform 
Small Loan Law as revised January 1, 1932; the revision of December 
31, 1923; and the Constitution of the United States. 

Small Loan Legislation, by Gallert, Hilborn, and May, makes an 
excellent companion volume to Mr. Camalier’s more technical book. 
It comprises a discussion of the historical background of this legislation, 
the place it now holds, and the need for it. It is part of a larger survey 
in the “Small Loan Series’’ prepared for the Russell Sage Foundation 
under the direction of Dr. Louis N. Robinson. This volume contains an 
account of the several theories on which interest legislation is based— 
i.e., the prohibitive, the semi-philanthropic, the unregulated commer- 
cial, and the regulated and supervised commercial—and the practical 
effects which have transpired as a result of the application of each. It 
contends that interest, like rents and prices of commodities, rises and 
falls in an effort to obtain an adjustment between supply and demand; 
that money, like other things, cannot be handled in small amounts at 
costs, and consequently at prices as low as when handled in larger 
quantities. It shows the development of small loan legislation as an 
outgrowth of these conditions. 

The book gives a good, but brief, account of the gropings of the 
states to solve their small loan problems by legislation. It shows how 
these efforts were retarded through lack of co-operation among the 
several states, and how, argely asa result of efforts of the Russell Sage 
Foundation, steps were finally taken to provide an adequate solution. 
It divides its discussions into several consecutive periods comprising 
the years from 1884 to the present time. Beginning with chapter v 
it concentrates on the Uniform Small Loan Law, giving its history, the 
text of its first draft, the subsequent changes made, the progress of 
small loan legislation under its influence, including a tabular summary 
of the provisions enacted in each of the states and a detailed chapter 
on the law’s constitutionality with a list of test cases. The last two 
chapters concern wage assignments and salary buying, two problems 
which had to be met before small loan laws could operate adequately 
without undue danger of being dodged or violated. This in itself is a 
subject which well deserves the attention of those concerned with the 
borrowing problems of the wage-earner. 

The authors have not written either book from a disinterested view- 
point. Messrs. Gallert and Hilborn are practicing lawyers in New York 
City. They have long served the Russell Sage Foundation in a legal 
capacity, and for some time Mr. Hilborn also managed the Founda- 
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tion’s remedial loan department. Mr. May is shown on the title page 
as “of the Inner Temple, London.” He has spent some time in the 
United States working with Messrs. Gallert and Hilborn, and it was 
probably he who wrote the book under their direction. Mr. Camalier 
is attorney for the American Association of Personal Finance Com- 
panies, which is the national organization of small loan dealers operat- 
ing under legislation such as is suggested in the Uniform Small Loan 
Law. These men naturally are concerned with the need for a small 
loan business and believe that at its present stage of development, the 
model law (or Uniform Small Loan Law, as recommended by the Rus- 
sell Sage Foundation) is comparatively good. 
MARGARET GROBBEN 
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